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LYNCH LAW IN AMERICA AND THE EFFORTS 
MADE TO STAMP IT OUT. 


Of all the things that are termed American- 
isms—products.of American ingenuity and 
invention—there is only one which raises the 


blush of shame and lies heavily like a burden . 


upon the hearts of true American citizens,— 
the responsibility for the term, ‘‘lynch law.’’ 
For many years back much discussion ap- 


peared in the periodicals of the day, over the | 
origin of this term, The attempt was made 
by well-meaning citizens of this country, who’ 


did not relish the idea of being ‘‘damned to 
everlasting fame’’ as the nation of all others 
to give birth to such a monstrosity of civiliza- 
tion, suggesting, as it does, some passing 
flirtation with the Age of the Inquisition or 


some clandestine, unholy alliance with sav-. 
age barbarism, attempted to saddle the re-; 


sponsibility of its origin upon England. The 
latter flung it back in our face, and for many} 


years every dictionary in England character-. 


ized the term’as an Americanism. Finally; 
the smoke of the conflict cleared with Amer-; 
ica forced to acknowledge defeat, compelled, 
to admit before the judgment bar of the civ-; 
ilized world, that from her soil sprung this’ 
untimely growth, this relic of savagery that} 
would make even a savage hang his head,} 
this institution which constrains civilized; 
men, ina passion of wild, demoniacal fury, to; 
turn back the progress of the ages, and un-! 
cover their beastly natures, while at the same; 
time they uncover the body of some defense-{ 
less victim to the flames, or dismember it} 
part from part, to the accompaniment of their) 
own unseemly ribaldry and jesting. 

The Century Dictionary defines ‘lynohil 
law’’ as originating out of the manner of ad- 
ministering law during the time of the Rev+ 
olution, by one Charles Lynch. It is only; 
just to this gentleman to say that his meth-| 
ods were praiseworthy when put in compari 
son to the methods now practiced under hi 
name. He was a Quaker and therefore neve 
imposed the death penalty. His methods, 
gave the culprit at least the semblance of a 
trial, 





It was during the trying times of thd 


Revolution, when, with the courts practically 
suspended, the citizens organized themselves 
for their own protection, much after the man- 
ner of the citizens of San Francisco in the 
formation of what were known as Vigilance 
Committees. Culprits were brought. before 
Judge Lynch, as he was styled, who, after a 
short trial, found the prisoner either guilty 
or not guilty, Ifthe former, the prisoner 
received a certain number of stripes commen- 
surate with his offense. After the. Revolu- 
tion, Judge Lynch and his compatriots, being 
threatened with suits by, persons alleged to 
have been damaged by this summary execu- 
tion of the law, were, by special statute of 
the Virginia legislature, ‘‘indemnified and 
exonerated from all prosecutions, suits, or 
damages on account thereof,’’ the reason be- 
ing, in the words of the statute, ‘‘that al- 
though the measures used were not strictly 
warranted by law, they were justified by the 
imminence of danger.’’ This is the only jus- 
tification of ‘‘lynch law’’ of which we have 
any knowledge. 

Only a few days ago, in Delaware and Illi- 
nois, the former at the city of Wilmington 
and the latter in the city of Belleville, both 
places north of the Mason and Dixon line, 
infuriated mobs broke. open the prison doors 
and dragged forth, to torture and to death, 
certain prisoners against whom the public 
mind had been inflamed, but who were at the 
time in the hands of the law awaiting trial. 
The details in both cases are too disgusting 
to repeat, but the astonishing feature of both 
occurrences was the approval, consent and 
even participation of the best and most vir- 
tuous people of the different localities. We 
call attention to these two incidents, not be- 
cause they are in any manner exceptional in 
the measures used, but because in more than 
one respect they show the expanding juris- 
diction of this hellish method of executing 
the law, this anachronous arbitrament which 
recognizes no limitation but the gratification 
of its thirst for revenge and its lust for blood. 
No longer can the north or the south, the 
east or the west point. the finger at the other 
and say ‘‘thou art the man.’”’ Every section 
is equally involved; every state stands fully 
condemned. From a recent report of the at- 
torney-general to congress, it appears that in 
the last dozen years the number of homicides 
in the United States has suddenly risen from 
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4,000 to 10,500 per annum, and that for the 
vast slaughter represented by the last figure, 
in round numbers, 100 were convicted of 
murder by the courts and 240 were executed 
by lynch law. In some states this proportion 
is less ; in others it stands three lynchings to 
one conviction for homicide and rape. 


Various reasons have been assigned for the 
remarkably rapid growth of this terrible blight 
upon our civilization. The one most often 
assigned by laymen is the inefficiency of 
the courts. In the Deleware incident, for 
instance, a preacher called upon the judges 
of the circuit court to try the alleged criminal 
at once. The latter, refusing to commit such 
a breach of the law, were denounced from the 
pulpit the succeeding Sunday, where, in a 
place dedicated to the God of mercy and of 
peace, the preacher urged the citizens of 
Wilmington to take the law into their own 
hands. We find, also, judicial recognition of 
the reasons thus assigned for the spread of 
lynch law, in the dissenting opinion of Judge 
Clark in the case of State v. Rhyne (N. Car.), 
33 S. E. Rep. 128, where the learned judge 
opposes the reversal of a verdict of guilty in 
a case of homicide on techninal grounds be- 
cause such action on the part of the court 
would otily tend to increase the practice of 
lynching. Judge Clark says: ‘‘Lynch law, 
evil as it is, is a protest of society against the 
utter inefficiency of the courts, as above 
shown, to protect the public against murder. 
It isan evidence that society, under the first 
of its laws, the right of self-preservation, is 
endeavoring to protect itself when the costly 
machinery of courts has failed in the object 
of its creation, so far as homicide is con- 
cerned.’’ Such language on the part of a mem- 
ber of an appellate tribunal, besides not being 
true, is especially unfortunate and inoppor- 
tune. It received a merited rebuke from the 
majority of the court, speaking through 
Douglas, J., who said: ‘‘I am unwilling to 
rest under the charge that the increase of 
lynching is caused by the inability of the 
courts to protect society from murders. Such 
suggestions do great harm by encouraging 
the very outrages they profess to denounce. 
I feel safe in saying that the courts of this 
state are fully competent to protect our citi- 
zens, and able to doso without denying to 
any one equal protection of the law. The 
temple of justice contains no altar of sacrifice 





nor do the people of North Carolina demand 
a scapegoat for the sins of the ten thousand 
murderers throughout the country.”” We 
desire heartily to commend this language of 
Judge Douglas and to indignantly deny in be- 
half of the judiciary and the legal profession 
of this country any responsibility for lynch 
law and its rapid growth. The truth of the 
business is that the participants in such dis- 
graceful scenes, with the blood of a fellow- 
creature resting upon their consciences, are 
quite ready for the vindication which this 
plea of judicial inefficiency offers them, and 
virtuously strive to heap honor to themselves 
(enough to cover their sin) by the claim that 
where the judiciary was, or was expected to 
be, a failure they stood in the breach and en- 
forced the law. 


The great fundamental cause of the prac- 
tice of lynching is the susceptibility of the 
people to be aroused into a passionate frenzy 
by the detailed account of some atrocious 
crime, especially where committed by an in- 
ferior or one of a Glass generally ostracized, 
upon one who is held in high esteem by the 
people or upon an innocent member of his 
household. Coupled with this, no doubt, is 
a lack of any wholesome respect and fear for 
the court or its officers. Is not the judge and 
the sheriff mere creatures of our pleasure and 
our votes? Are they not one of us,depending 
upon our political support for their very exist- 
ence? Thus the mob reasons and dismisses its 
fears of consequences. To our mind, if these are 
the causes of lynch law, the remedy is easily 
suggested. The whole mob,every man that par- 
ticipates in a lynching must feel the hard end 
of the law. To insure this the trial must take 
place in a county far removed from the place 
where the lynching was committed and before 
a special judge, unknown to the participants, 
to be appointed or designated by the governor. 
This would give the adherents of lynch law a 
taste of the summary proceedings which they 
demand for other criminals. The governor 
should have power to appoint special counsel 
for the state and be authorized to use the en- 
tire militia of the commonwealth to protect its 
officers and effect the decrees of its courts. The 
conviction and execution of a mob of leading 
citizens of some county who have in the manner 
we have been speaking, violated the laws of the 
state, would do more to prevent lynching than 
all the moralizing and regrets of great states- 
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men could do in a thousand years. To some 
extent, at least, this method prevails in Eng- 
land. About a half-century ago in the city 
of Edinburg, a mob broke into a prison where 
one, Porteous, was confined, and hanged him. 
Porteous had been convicted but his sentence 
respited by what was regarded as an arbitrary 
exercise of the royal prerogative. Yet the 
deed was murder and the authorities so 
considered it. Prompt investigation was 
made with the result that all the principal 
actors fled to avoid certain punishment. The 
city was also compelled to pay a large in- 
demnity to the victim’s widow, and narrowly 
escaped having its walls dismantled ard its 
guards disbanded. No outbreak of a simi- 
lar nature has ever since taken place in 
Great Britain. It should, it can and it must 
be so in this country. More power in the 
governor, power enough to punish a whole 
county that has the presumption to rise up 
and defy the laws of the state, the arrest of 
all the members of the mob by state officers 
or the militia if necessary, their trial in an- 
other county before a special judge appointed 
by the governor, if he thought necessary, and 
the prosecution in the hands of the attorney- 
general or special counsel, and the disgraceful 
blot of lynch law will be thoroughly wiped 
out. : 
That the states are earnestly working along 
this line is evidenced by the passage of laws in 
some states making the county iz whicha lynch- 
ing occurs liable for a penalty to the represen- 
tatives of the deceased victim. This is no new 
thing. Itis said by Blackstone, that it was 
an ancient usage among the Goths in Sweden 
and Denmark to subject the vill or hundred 
in which a murder was perpetrated to a heavy 
amercement, if the murderer was not produced. 
This custom was introduced into England, ac- 
cording Bracton, by King Canute, and after- 
wards continued by William the Conqueror. 
Ohio has a law of this character which sub- 
jects the county in which a lynching occurs 
to a penalty of $5,000. This law has been 
tested, tried and found not wanting. Board 
of Commissioners v. Church (Ohio 1900), 57 
N. E. Rep. 50, 50 Cent. L. J. 462. In this 
case deceased was lynched in Urbana in 1894, 
and his administrator brought suit under the 
statute just referred to and recovered $5000. 
The court on appeal said: ‘‘Every person 
who is accused of crime is guaranteed a fair 





trial, and he cannot be deprived of life or lib- 
erty without due process of law. The faith 
of the body politic is pledged to make good 
the constitutional guaranties to the individual. 
To the counties and municipal corporations 
are delegated in large measure, the duties of 
local administration. Within their jurisdic- 
tion they stand in the place of the state, in 
enforcing the laws. If a large number of 
the people of any county become imbued with 
the lynching spirit,or negligent and indifferent 
to the due and orderly enforcement of the 
laws, so that lawless men may act with im- 
punity, then there is no course for the state 
to take, other than to intervene and directly 
protect the individual as well as to enforce 
upon the community the observance of good 
order. In this respect the power of the legis- 
lative branch is plenary. It may prescribe 
such laws, sanctioned by fines, penalties, for- 
feitures or damages as will enforce the ob- 
servance of the peace and dignity of the states, 
and compensate the injured party ; for, unfor- 
tunately, the public conscience is oftentimes 
more easily quickened in this way than by 
teaching and persuasion.’’ 

Other methods tending to remedy this ter- 
rible evil will suggest. themselves as we begin 
to put in force those already offered. Sher 
iffs, for instance, can be held liable under the 
common law in damages to representatives of 
the outraged victims whenever they or their 
deputies co-operate with the mob or fail to re- 
sist when amply able to do so. Asher v. Ca- 
bell, 50 Fed. Rep. 818; State v. Wade (Md. 
1898), 47 Cent. L. J. 368. So, also, all the 
members of a mob are equally guilty of mur- 
der and should be vigoruvusly prosecuted. 
State v. Shelledy, 8 Iowa, 477. This case, by 
the way, is the only one which has come to 
our attention where a body of lynchers were 
convicted and sentenced for murder in their 
own county. Again, the bar should purge 
itself of any of its members who participate 
in any way in a lynching, either by counsel-. 
ing, aiding or abetting the same. Such a 
member of the profession should be promptly 
disbarred without waiting for his trial and 
conviction. This is a summary proceeding 
but has been held to be perfectly justifiable. 
( Ez parte Wall, 107 U. S. 265), the court say- 
ing, speaking of the crime of lynching: ‘‘It 
is not a mere crime against the law; it is 
much more than that. It. is the prostration. 
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of all law and government; a defiance of the 
laws; a resort to the methods of vengeance of 
those who recognize no law, no society, no 
government. Of all classes and professions, 
the lawyer is most sacredly bound to uphoid 
the laws, and for him, of all men in the world, 
to repudiate and override the laws, to trample 
them under foot, and to ignore the very bands 
of society, argues recreancy to his position 
and office, and sets a pernicious example to 
the insubordinate and dangerous elements of 
the body politic. It manifests a want of fidel- 
ity to the system of lawful government which 
he has sworn to uphold and preserve.”’ 


NOTES OF IMPORTANT DECISIONS. 

CONSTITUTIONAL LAW—VALIDITY OF STAT- 
UTE PROVIDING FOR THE COMPULSORY PAYMENT 
oF WAGES AT CERTAIN INTERVALS.—Statutory 
provisions for payment of the wages of workmen 
and employees at stated intervals, generally either 
weekly or bi-weekly, have endeavored, with the 
assistance of many well-meaning but too ex- 
travagant partisans, to obtain a place among the 
laws of many of the states, but hitherto without 
success. A recent case illustrates that further 
endeavor in this direction is useless. Repnblic 
Iron & Steel Co. v. States (Ind.), 66 N. E. Rep. 
1005. In this case it was held that the Weekly 
Wage Law of Indiana, providing that any person, 
company, or corporation employing any person 
to labor should make weekly payments for the 
full amount due for such labor, was unconstitu- 
tional and could not be justified as a proper exer- 
cise of the police power. The main reason sup- 
porting the decision is that such a statute radi- 
cally infringes the right of private contract. 

The court’s opinion is especially valuable in 
this case for its careful review and distinguishing 
of the cases hitherto cited in support of such 
legislation. Opinion of the Justices 163 Mass. 
592,40 N. E. Rep. 713, 28 L. R. A. 344; State 
v. Brown Mfg. Co. (18 R. I. 16, 25 Atl. Rep. 246, 
17 L. R. A. 856), and Skinner v. Garnett, etc., 
Co., 96 Fed. Rep.735.’ Speaking of these cases the 
court said: ‘The Massachusetts cases are not an 
adjudication at all; but the uncontested answer 
of the justices of the supreme court to a question 
propounded to them by the house of represen- 
tatives, which we quote: ‘Is it within the con- 
stitutional power of the legislature to extend the 
application of the present law, relative to the 
weekly payment of wages by corporations, to 
private individuals and partnerships?’ The pre- 
mise upon which the answer of the justices is con- 
structed is indicated in the opening lines as fol- 
lows; ‘Your question implies that in your opin- 
ion the present law relating to the weekly pay- 
ment of wages by certain corporations to their 
employees is constitutional, and your inquiry is 





whether it is within the constitutional power of 
the legislature to extend the law to private indi- 
viduals and parterships.’ The question before the 
justices was not the constitutionality of the law 
as it existed, but, assuming that the statute was 
valid as it applied to corporations, was it consti- 
tutional to extend its proivsions to individuals 
and partnerships? Moreover, it is expressly 
uoted by the justices that the power granted the 
legislature by the constitution of that state is 
more comprehensive than that found in the con- 
stitutions of some of the other states, and the pro- 
vision pointed out and rehed upon as supporting 
the view expressed is radically different and 
broader than the provisions of the Indiana con- 
stitution. The Rhode Island case is even less a 
precedent, because it rests upon the theory that 
the statute was but an amendment to the charter 
of a corporation, under the reserved power of the 
legislature to amend. The Skinner case is of lit- 
tle value, (1) because it involves the payment of 
wages monthly; and (2) because the decision of 
Judge Morrow turns on substantially the same 
grounds as the Rhode Island case.” 

Statute of a nature similar to that discussed in 
this case have been held unconstitutional on the 
same grounds adduced here. Coal Co. v. People, 
weekly payment 147 IIl., 66, 35 N. E. Rep. 62, 22 
L. R. A. 340, 37 Am. St. Rep. 206; Commonwealth 
v. Isenberg, bi-weekly payment, 4 Pa. Dist. Rep. 
579; San Antonio, etce., Co. v. Wilson, bi-weekly 
payment, 4 Wilson, Civ. Cas. Ct. App. Sec. 323, 
19S. W. Rep. 910. The following cases are also 
instructive upon the general subject: State v. 
Fire Creek, etc., Co., 33 W. Va., 188, 10 S. E. 
Rep. 288,6 L. R. A., 395, 25 Am. St. Rep. 891; 
Godcharles v. Wigeman, 113 Pa. 431, 6 Atl. Rep. 
354; State v. Loomis, 115 Mo. 307, 22S. W. Rep. 
350, 21 L. R. A. 789. 





ASSOCIATIONS—LIABILITY OF A MEMBER OF 
AN UNINCORPORATED CLUB.—Courts of law, 
voicing the common understanding of men, have 
always recognized the essential difference be- 
tween the legal relations of men voluntarily or- 
ganized for social purposes into a society or club 
and those associated for pecuniary profit. It is 
in this particular, among others, that a club dif- 
fers so materially from partnership. Lindley 
on Partership, 6th Ed., p. 13. It is clear that a 
member of a club does not, by the act of joining, 
constitute the trustee or the committee of the 
club his agents for the purpose of contracting 
debts. Todd v. Emly (1841), 8 M. & W., 508. 
By the payment of his initiation fee and dues, he 
acquires a privilege, the right to enjoy the club 
premises. His dues with those of all the mem- 
bers constitute a fund from which within their 
authorized powers the trustees or committee 
managing the club may draw for the purpose of 
defraying expenses. If this sum will not be suf- 
ficient for a contemplated outlay it is their duty, 
suggests Lord Abinger, C. B., in Flemyng v. 
Hector (1836), 2 M. & W., 172, to call onthe mem- 
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bers for further subscriptions. In the case cited 
an action was brought by Flemyng, a wine mer- 
chant, against Hector, a member of the defunct 
Westminster Reform Club. The defendant had 
never dealt with the plaintiff but it was in evi- 
dence that he had frequently been heard to call 
for Flemyng’s wine. It was held, after full con- 
sideration by the whole court, that there was no 
agency either by prior authorization or subse- 
quent ratification, that the fact of membership 
carried with it no idea of principal and agent, 
and that if the plaintiff relied on such agency he 
must prove it as he would any other fact. The 
interest of a member in the property ofthe club 
seems to be at most an incohate right to a pro- 
portionate share of the assets on dissolution, and 
even in this he loses when he ceases to be a mem- 
ber. In matter of St. JamesClub (1852), 2 D. M. 
& G. 382. His interest seems to be little more 
than a license revocable for cause. Hopkinson, 
Marquis of Exeter (1867), L. R. 5 Eq. 63, neither 
assignable, transmissible,nor descendible.In brief, 
the nature of a member’s interest, the character 
of aclub, and the common acceptation of a mem- 
ber’s obligation by the world at large, all tend to 
negative any liability beyond that for the 
stated dues and assessments provided for by the 
rules of the club. 

This conception of aclub member’s freedom 
from liability founded, as it is, on the tacit under- 
standing of all men, has been found sufficient to 
govern the application of an established rule of 
law in the recent case of Wise v. Perpetual Trus- 


. tee Co. (1903), 72 L. J. P. C.ps1. In.that case the 


plaintiff, as‘administrator of the estate of one of 
the trustees of the New South Wales Club, sought 
from the defendant, among others, indemnity 
from certain liabilities resulting from the posi- 
tion of trustee. While the defendat was a mem- 
ber of the club, at a regular meeting, a committee 
of which the plaintiff's testator was one, was au- 
thorized to lease certain premises for the occupa- 
tion of the club and to become trustee thereof. 
This was done, the trustees executing the lease, 
with various onerous covenants for the payment 
of rent on which they became liable, and for in- 
demnity from this liability the suit was brought. 
No agency was established, and the broad ques- 
tion was whether, as the relation of trustee and 
cestuis que trustent existed; the cestuis were bound 
to indemnify the trustee against all losses sustained 
by reason of his ownership of the trust res. The 
case was treated by the court as one of novel im- 
pression, the conclusion reached being that the 
defendant was not liable. 

Lord Lindley, who delivered the opinion, had, 
only two years before (Hardoon v. Belilios (1901), 
70L. J. P. C. 9), declared, in emphatic terms, 
that the right of trustee to indemnify from the 
cestui, where acting within the terms of his trust, 
was a right springing inevitably out of the trust 
relations. This right of the trustee, based ap- 
parently on the equitable principle that he who 
has the benefits shall also bear the burdens of 





ownership seems well established in the Eng- 
lish law. Hardoon v. Belilios, supra; Castellan 
v. Hobson (1870), L. R. 10 Eq. 47. Conceding, 
however, under the facts in the principal case 
that the relation of trustee and cestuis que trustent 
existed and admitting the equitable principle that 
the beneficial owner should bear the burdens of 
ownership, the decision is sound since the evi- 


. dence of club usage established the terms of 


the trust. The case isanalogous where the trust 
deed expressly provides for indemnity, and where 
the cestui que trust is not liable beyond the sum 
so stipulated. Gillan v. Morrison (1847), 1 De 
Gex & Sm. 421; Selwyn v. Harrison (1862), 2 J. 
& H. 334. To reaeh a result contrary to the prin- 
cipal case would be to impose a liability incon- 
sistent with the terms on which the defendant 
became a member of the club.—Columbia Law 
Review, June, 1903. 





A NEW PROBLEM IN RAILWAY LAW. 
— THE INTERURBAN ELECTRIC 
ROAD ON PUBLIC HIGHWAYS. 





The rapid extension of traction or inter- 
urban electric railroads during recent years 
has given rise to new and interesting ques- 
tions concerning their rights in streets and 
country highways. Abutting property own- 
ers are most directly concerned with such in- 
quiries, but rival steam railways and the pub- 
lic at large are likewise affected. 

‘The difficulty of the subject results from 
the ambiguous character of the traction rail- 
road, some courts regarding it as another 
form of the ordinary street car system while 
others liken it to the commercial or steam 
railway, and restrict its rights within the 
same limits. Back of this difference of opin- 
ion lies an uncertainty in the conception of 
the purposes to whicli a highway is dedicated. 
The concensus of judicial opinion has settled 
that a steam railway imposes an additional 
servitude upon public thoroughfares within a 
city and that a street railway does not; nor 
is the motive power in the latter class of cases 
material. 

But though this result is reached with prac- 
tical unanimity, the reasons for the discrimi- 
nations are not always convincing or even ap- 
parent. Thus it is said that the street railway 
creates no additional servitude in city streets 
because it relieves them from the congestion of 
traffic.' Yet the same may be affirmedof a 
steam railway which transports persons and 


1 Chicago Co. v. Milwaukee Elec. Co., 95 Wis. 561, 
87 L. RB. A. 856, 70 N. W. Rep. 678. t 
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freight hibineee different sontion of a city, 
and nevertheless is deemed a new imposition 
upon the highway. 

Again it is said that the street railway line 
is only a modern method of travel, akin to the 
stage coach and sedan chair of former times, 
and the street car has as unquestionable a 
right to use the public way as has any private 
vehicle.? But important differences distiu- 
guish the use of a highway by a car and by a 
carriage. The car has the right of way along 
its tracks, it turns aside for no one; its privi- 
lege to use the street must be obtained from 
the city authorities, and the franchises thus 
secured may in some instances be mortgaged 
or sold. It may seriously .interfere with 
traffic in laying and repairing its tracks ; its 
poles permanently occupy a portion of the 
street to the exclusion of the public and its 
trolley wires are a constant menace. In none 
of these respects does its right resemble the 
inherent, non-transferable,non-exclusive, non- 
hazardous privilege of every citizen to use the 
highway for purposes of travel.® 

It has also been held that the carriage of 
freight is the only fact which distinguishes 
street railroads from commercial railways,‘ 
but such a distinction is by no means funda- 
mental.® 
termining whether a railroad imposes a new 
burden is: ‘‘Is the operation of the railway 
inconsistent with the use of the highway for 
the purposes of ordinary travel?’’*® It is not 
every obstruction of the street or road which 
will amount to such inconsistent use by inter- 
fering with or destroying the highway. But 
if the railroad with its appliances, used in and 
necessary to effectuate its purpose, perma- 
nently and exclusively occupy all or a con- 
siderable portion of the thoroughfare to the 
continued exclusion of the rest of the public, 
a new burden is imposed.’ 

The operation of a railroad, inconsistent 
with the use of a highway for the ordinary 
_ purposes of travel, may arise otherwise than 
by erecting structures or laying tracks which 


2 Halsey v. Rapid Trans. Co., 47 N. J. Eq. 380. 

3 Calumet Co. v. Whiting Co., 139 Ind. 297. 

4Rische v. Texas Trans. Co. (Tex.),66S. W. Rep. 324. 

5 Montgomery v. R. Co., 104 Cal. 186,25 L. R. A. 
654, 37 Pac. Rep. 786. 

6 La Crosse Co. v. Higbee, 107 Wis. -™ 51 L. R. A. 
ber 83 N. W. Rep. 701. 

7 Jaynes v. Omaha Ry. Co. 53 Neb. 631, 39 L. R.A. 

761,74 N. W. Rep. 67, 72. 


The most satisfactory test for de-, 


exclude the public. The purpose of the ded- 
ication of land for highways is to facilitate in- 
tercommunication between local and distant 
pvints.* Accordingly, the primary object in 
opening a street is to enable the.citizens of 
the municip:lity and all the public to pass 
between localities within and without the city. 
If, then, a local street car line is constructed 
along a city thoroughfare, though, to a certain 
extent, it interferes with travel by other ve- 
hicles, it carries out the purpose for which the 
way was dedicated, namely, intereommunica- 
tion between local and distant points. If it 
extend only to the city limits, yet to that ex- 
tent it facilitates travel between domestic and 
remote places, by rendering that portion of 
the journey which lies within the city, easier 
and more expeditious. But if a steam rail- 
way is located upon a municipal highway, 
carrying through passengers and freight ex- 
clusively, it only partially subserves the pur- 
pose for which the highway was dedicated ; it 
renders communication between distant lo- 
calities less difficult, but it does not facilitate 
travel between local points. Hence it fails to 
carry out the full intent of the original dedi- 
cation, and constitutes an additional servi- 
tude. 

Even if the steam railway should accommo- 
date local as well as through traffic, it would 
doubtless be held to impose a new burden 
upon the street, but this arises from the char- 
acter of its roadbed, the length of its trains, 
the terrifying appearance of its engines and 
coaches, the increased danger to human life 
by reason of its presence ; so that while it may, 
in a measure, effectuate the original design of 
the dedication, it would deprive many of the 
beneficial enjoyment of the street and would 
defeat that dedication in an important partic- 
ular. 

Regarding the subject from another stand- 
point; in holding that ordinary street raul- 
ways are no additional burden upon city 
streets, the courts are influenced, consciously 
or unconsciously, by the fact that even if there 
is a taking of the abutter’s property by the 
street car company, the benefit derived by the 
property owners from the street railway ser- 
vice offsets his damage, inasmuch as he may, 
by its means, communicate more readily with 
local and distant points; while in the case of 


8 Cater v. Tel. Co. 60 Minn. 539, 28 L. R. A. 310, 813 
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a steam railway, the danger, annoyance and 
discomfort resulting to abutters are not coun- 
terbalanced by equal benefits. 

Applying the foregoing principles to the 
case of interurban companies operating upon 
city streets ; these frequently employ through 
cars, not for the benefit of local travel, but to 
accomodate those who desire to reach distant 
stations. Where such is the case, they do 
not promote the intent of the first dedication, 
which was, to afford free communication be- 
tween local and distant points. They, there- 
fore, impose a new and additional burden upon 
the street, for which compensation should be 
made to those who own the fee of the soil be- 
neath the highway. 

But if the interurban company is not only 
a convenience for distant localities, but is a 
local accomodation as well, it cannot be re- 
garded as imposing an additional servitude, 
for it facilitates the same kinds of travel which 
the highway itself was designed to aid, viz., 
passage between neighboring and remote lo- 
calities.* Moreover, if we are permitted to 
balance the benefits to the abutting land owner 
against his damages, it follows that the inter- 
urban railway in city streets, which is in- 
tended for both local and through traffic, be- 
stows an advantage which fully compensates 
for the injury inflicted; for, as said by the 
court in Watson v. Fairmont Ry. Co., 49 W. 
Va. 528, 39S. E. Rep. 193 at page 198:— 
‘*While the ordinary modes of use may be 
somewhat impeded thereby, this consideration 
must yield to the advantages resulting from 


the promotion of trade and intercourse, the 


uniting of distant portions of the city, the es- 
tablishment of closer relations between it and 
its suburbs, commercially and socially, and 
the conduciveness to the health and comfort 
of the citizens by enabling them to live be- 
yond the crowded thoroughfares.’’ In Ala- 
bama it has been held that an interurban elec- 
tric railway may place its tracks in a public 
street without gompensating the abutting 
property owners, as no additional servitude 
is thereby imposed. It does not appear from 

reported case whether the road accommo- 
dated local or through passengers.’ A recent 
decision of the Supreme Court of Georgia em- 
phasizes the difference between a road which 


® Birmingham Co. v. Ry. Co. 119 Ala., 137, 43 L. R, 
A. 2338, 24 So. Rep. 502. 





receives both local and general traffic, and 
one which operates as a through line only. 
It is herein stated that, ‘‘What is known as a 
‘commercial railway’ which carries not only 
passengers, but quantities of freight from one 
portion of the state to another, and even from 
one state to another, in traversing public high- 
ways of the country or streets of a city, would 
necessarily constitute a greater burden and 
servitude upon such highways or streets than 
an ordinary car of a street or suburban rail- 
way, whether propelled by steam, cable, elec- 
tricity or otherwise, which has for its purpose 
simply the transportation of passengers from 
one point to the other on the streets of a city 
or to adjacent places in the contiguous coun- 
try. A marked difference between the two 
systems is that the former often carries long 
trains of passenger and freight cars over its 
line, and is not intendeg at all for the accom- 
modation of the public desiring to go from one 
point of the city to the other, while the latter 
ordinarily uses one car and facilitates the 
transportation of passengers desiring only to 
go short distances between different points in 
the city.’’}° 

The cases which have most frequently come 
before the courts involve the appropriation of 
a country road for the uses of an interurban 
line. The decisions are in conflict upon the 
question whether the dedication of such a 
thoroughfare is coextensive with that of a city 
street. ! , 

Whatever may be the correct rule as to the 
laying of gas, water or sewer pipes or the 
erection of telephone or telegraph poles along 
country roads, we submit that for the pur- 
poses of travel the dedication is the same in 
extent as in devoting a city street to the pub- 
lic use. The road is intended to be an avenue 
for ready communication between near and 
distant points. .If, taen, the interurban road 
is a local convenience as well as an accomo- 


10 Southern R. Co. v. Atlanta R. Co., 111 Ga. 679, 51 
L. R. A. 125, 36S. E. Rep. 873. And see R. R. Co. v. 
Heisel, 38 Mich. 62. 

11 That it is co-extensive see Cater v. Telephone Co., 
60 Minn. 539, 28 L. R. A. 310, 68 N. W. Rep. 111; 
People v. Eaton, 100 Mich. 208, 24 L. R. A. 721, 59 N. 
W. Rep. 145. Contra. See Kincaid v. Indianapolis 
Gas Co., 124 lnd. 577; Consumers Gas Co., v. Hunt- 
singer, 14 Ind. App. 156;. Eels v. Amer. Tel Co., 143 
N. Y. 183, 25 L. R. A. 640, 38 -N. E. Rep. 202; Mont- - 
gomery v. R. Co., 104 Cal. 186; 25 L. R. A. 654, 655; 
Sterling’s Appeal, 111 .Pa. 35; Bloomfield Gas Co. v. 
Calkins, 62 N. Y. 386. e 
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dation for towns and cities remote from one 
another, the country highway is put to no new 
use, when an electric road is put upon it;!? 
but if it exists solely for the benefit of through 
travel, it fails to effect the purpose of the 
original dedication.!* 

Applying the test of resulting benefits, 
which undoubtedly weighs strongly in the 
mind of the courts, the result is the same; if 
the traction company conducts a through 
business exclusively, it is no advantage to in- 
termediate points. Hence, there is nothing 
to balance the detriment occasioned by tak- 
ing an abutter’s land. But if stops are made 
for the accommodation of passengers at fre- 
quent intervals, the line becomes a local con- 
venience and it bestows a benefit as great as 
the damage it inflicts. 

It has been argued against the rights of the 
interurban companies that if the country high- 
way were abandoncd, the railway would have 
acquired such an interest as could be main- 
tained in spite of whatever the abutting owner 
might do; that he would be deprived of the 
use of his land, which would otherwise revert 
to him unincumbered, and therefore the lay- 
ing out of such a road imposes a new servi- 
tude upon the land over which a country road 
extends.! 4 

It is difficult to perceive how the railway 
acquires any rights by lapse of time which 
would survive an abandonment of the high- 
way, if it enters upon the latter as would every 
other traveller who utilizes it. The poles and 
tracks are located upon it only to advance the 
purpose of the dedication and when that pur- 
pose ceases the railroad possesses no more 
right than does any member of the public who 
has driven along the highway in his carriage 
for twenty years. The enjoyment by the 


12 County of Floyd v. Rome R. Co., 77 Ga. 614; Bor- 
den v. Atlantic Elec. Co. (N.J.),33 Atl. Rep. 276; 
Ehret v. Camden Ry. Co., 46 Atl. Rep. 578,60 N. J. 
Eq. 246; Southern R. Co. vy. Atlantic Co., 111 Ga. 679, 
51 L. R. A. 125, 36 8S. E. Rep. 873. Contra, Thompson 
v. Traction Co., 181 Pa. 181; Chicago Co. v. Milwaukee 
Co., 95 Wis. 561. In none of the above cases does it 
clearly appear whether the interurban railway ac- 
ommodated both through and local traffic or local 
traffic only. 

13 Penn. Co. v. Montgomery Co., 167 Pa. St. 62, 31 
Atl. Rep. 468, 27 L. R. A. 766; Zehren v. Electric Co., 
99 Wis. 83, 74 N. W. Rep. 538, 41 Lt R. A. 575. 

14 Fidelity Ins. Co. v. Ry. Ca., 6 Pa. Dist. Rep. 737; 
Gaw v. Ry. Cé., 6 Pa. Dist. Rep. 740. 





company is not adverse; it has used the 
country road merely as a licensee. , 

Finally, though the owner whose land abuts 
upon a highway may have no claim for dam- 
ages, should he rely upon the theory that a 
new servitude is imposed by the interurban 
road upon his premises, nor can he enjoin the 
completion of the road even in jurisdictions 
holding it an additional burden, if he has been 
guilty of laches and the company has ex- 
pended large sums of money ia constructing 
its roadbed,!*® yet he may have his remedy 
against the traction company, though its line 
constitutes a locai convenience, if it obstructs 
access to his property ; as this is the invasion 
of a right which he possesses independently 
of ownership in the soil over which the high- 
way runs.!° 

Henry M. Dow tina. 

Indianapolis, Indiana. 


1} Thompson v. Traction Co., 181 Pa. St. 131; Penn. 
Co. v. Montgomery, Ry. 167 Pa. St. 62; Heilman vy. 
Lebanon Ry., 175 Pa. St. 188. 

16 Zehren v. Electric Co., 99 Wis. 88; Heilman v. 
Lebanon Ry., 175 Pa. St. 188. 








EMINENT DOMAIN—NOISE AS CONSTITUTING 
PECULIAR DAMAGE. 

BAKER v. BOSTON ELEVATED RY. CO. 
Supreme Judicial Court of Massachusetts, Suffolk, 
April 1, 1903. 

Where it was found that noise incident to the 
operation of an elevated street railway was such as 
to constitute a private nuisance, if it were not au- 
thorized, such noise constituted special and peculiar 
damage to abutting property, for which the owner 
was entitled to compensation, as authorized by St. 
1894, pp. 764, 765, ch. 548, §§ 8, 9. 

Where, in an action for the assessment of damages 
to abutting property by an elevated street railway, 
there were other causes of damage connected with 
the operation of the railway, which, concurrently 
with noise, produced the damage, it was not neces- 
sary, in assessing the damages, to separate the effect 
produced by the noise alone from the effect of other 
concurring causes. 


KNOWLTON, C. J.: This is a petition, under 
St. 1894, .p. 764, ch. 548, to recover damages to 
the petitioners’ property caused by the location, 
construction, maintenance, and operation of an 
elevated railway through Harrison avenue —a 
street in Boston —in front of the petitigmers’ 
premises. The questions in the case relate to 
noise as an element of damage in such cases. 
The chief justice of the superior court, who 
heard the case without a jury, ‘found that the 
noise occasioned by the operation of the respond- 
ent’s elevated railway was such, in general char- 
acter and extent, as, but for the statutory au- 
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thority, would constitute a private nuisance, of a 
grave character, to the petitioners’ estate,”’ and 
decided that the petitioners were entitled to re- 
cover the sum of $2,000, in all, as damages, one- 
half of which is for the damage from noise. The 
petitioner Baker owned the fee of the land to the 
center of the street, subject to the rights of the 
public, but there were restrictions in his deed 
which limited his occupation and use of a strip 
10 feet in width along the line of the street. The 
width of the street in front of the estate, includ- 
ing the sidewalks, is 50 feet, and the width be- 
tween the curbstones is about 31 feet. The re- 
spondent’s structure, the width of which is 20 
feet, is substantially in the middle of the street, 
and the west track, which is 5 feet in width from 
rail to rail, is wholly in that part of the street 
the fee of which is owned by the petitioner. The 
land is occupied by a brick building, 4 stories in 
height, used as a tenement or lodging house. At 
the conclusion of the evidence the respondent 
asked the court to rule as follows: ‘‘(1) As re- 
gards damages caused by the noise, the plaintiff 
is entitled to only the difference between the de- 
preciation in value of his property which would 
be caused by the noise if it existed just beyond 
its confines, and the depreciation which is caused 
by the noise in its present location. (2) In esti- 
mating the damage caused by noise, the rule of 
law is as follows: First, estimate the depreciation 
in value of the plaintiff’s property which would 
pe caused by the noise if it existed just beyond 
the property confines; second, estimate the de- 
preciation which is caused by the noise in its 
present location. The plaintiff is entitled to the 
difference between the two, but no more: (3) As 
regards the damage caused by the noise, it may 
be allowed for only in so far as increased prox- 
imity due to the taking is the source of the 
trouble. The difference between the annoyance 
just outside the petitioner’s parcel and the same 
in its actual location is the measure of damages.” 
The court declined to give these rulings, and, 
after finding the facts and assessing the damages, 
reported the case to this court, at the request of 
the parties, under a stipulation that such judg- 
ment shall be entered upon the facts found as the 
law requires. The judge also found that, if dam- 
age for noise were to be assessed under the rules 
stated in the respondent’s requests, the amount 
to be awarded would be only $100. 

It would seem as ifthe trial proceeded upon 
an assumption by both parties that the petitioner 
was entitled to recover for noise, and that the 
only question was how much. But under the 
terms of the report the broader question, whether 
noise,;can be considered at all as an element of 
damage, has been much discussed in this court. 
We think it pretty plain, for reasons which we 
shall state hereafter, that the rulings requested 
were rightly refused, and we shall first consider 
the broader general question above referred to. 
The answer to this depends upon the meaning of 
the statute under which the petition is brought, 





material parts of which are as follows: ‘The 
location, construction, maintenance and opera- 
tion of said lines of railway in any public or pri- 
vate way, shall be deemed an additional servi- 
tude, and entitle lessees, mortgagees, and other 
parties having an estate in such way, or in prem- 
ises which abut thereon, and who are damaged 
by reason of the location, construction, mainte- 
nance and operatton of said lines of railway, to 
recover reasonable compensation in the manner 
herein provided.’’ St. 1894, p. 764, ch. 548, § 8. 
‘Findings shall be on the following questions, 
to-wit: First, has the petitioner’s estate been 
damaged more than it has been benefited or im- 
proved in value by reason of the location, con- 
struction, maintenance or operation of such rail- 
way? Second, ifso, how much? If the answer 
to the first question shall be no, a verdict shall 
be rendered for the corporation; otherwise a ver- 
dict shall be rendered for the petitioner for the 
amount found in answer to the second question, 
including interest from the day of the filing of 
the petition.”’ St. 1894, p. 765, ch. 548, § 9. 

This statute deals with conditions materially 
different from those contemplated by any pre- 
vious statute under which action has been taken 
in this commonwealth, and, of course, it must be 
interpreted in reference to these conditions. At 
the same time, it belongs to a department of leg- 
islation, which includes many previous enact- 
ments, and which concerns a large part of the 
fixed property in the commonwealth. In the ab- 
sence of plain indications to the contrary, a leg- 
islative intention to make it harmonious with 
existing legislation of the same class may be pre- 
sumed. 

The statement of the questions on which the 
findings are to be made in a statute of this kind 
isa new departure in this commonwealth, and 
the broad statement of the benefit or improve- 
ment in value which is to be set off ‘against the 
damage suggests the possibility of an intention 
that everything should be considered, causing an 
increase of value, on one side, or a diminution in 
value, on the other, and that a balance should be 
struck, showing the resulting effect upon the 
value of the property, and, if the diminution 
from all causes is greater than the increase, dam- 
ages should be awarded accordingly. Such a 
rule would enable a landowner on the street to 
recover as damages possible elements of diminu- 
tion in value which might be common to the 
property throughout a.large neighborhood, from 
causes which might affect all persons in the 
neighborhood, whether permanently or tempo- 
rarily there; and, on the other hand, it would 
compel the landowner to set off against his dam- 
ages elements of enhancement of value which 
might be common to property owners through- 
out a large territory, or even to allin the city. 
It would be unjust to him that he should be 
compelled to set off such benefits against his 
claim for damages, when others, who have no 
claim for damages, receive them without charge; 
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and it would be se wtijuct | to the masapens, or to the 
private corporation which represents the public, 
if he should be allowed damages for diminution 
in value from causes affecting a large part of the 
public, who must endure these effects without 
compensation. For this reason the word ‘“‘dam- 
ages,”’ in statutes of this kind, is held to include 
only damage that is direct and proximate, as dis- 
tinguished from that which is remote and conse- 
quential, and to include only that which is spe- 
cial and peculiar to the petitioner and to those 
similarly situated, as distinguished from that 
which is common, affecting generally persons 
and property.in the vicinity. The fact that all 
precedents would require us to allow only dam- 
age of this kind, under section 11 of this chapter, 
and the improbability that two different rules for 
assessing damage of this kind would be estab- 
lished by the same statute, lead us to interpret 
the word “damage” in the statutory question as 
meaning special and peculiar, and not general, 
damage. 

But it is to be noticed, in passing, that the 
benefits to be set off under this section may in- 
clude more than can be included in assessing 
damages for the taking of land for highways or 
railroads. Increase in value in such cases may 
be of three. kinds: First, that relating to the 
particular estate, such as the size or shape in 
which it is left, or its frontage upon a desirable 
street. This is always to be set off against the 
damages in making an award, unless there is to 
be a subsequent assessment of benefits. Secondly, 
benefits which are not limited to estates, a part 
of which are taken, but which extend to other 
estates in the vicinity, materially increasing their 
value by reason of their proximity to a great pub- 
lic improvement, and which are benefits beyond 
those shared by the public and by property own- 
ers generally. These are subject to assessment 
under most statutes which provide for an assess- 
ment of benefits. Then there is an increase of 
value from causes which affect the whole com- 
munity, which possibly raise the market value 
of allthe real estate in acity or town, orin a 
large part of a city or town, but which have no 
such relation to the particular territory as speci- 
ally and peculiarly to affect property there, or 
properly to constitute a reason for special taxa- 
tion. The statute before us calls for a set-off of 
such improvement in value as would be a subject 
for the assessment of benefits under ordinary 
statutes calling for such an assessment, as dis- 
tinguished from the improvement from a more 
restricted line of causes, which alone could be 
considered on the question of set-off in estimat- 
ing damages for the taking of land for a highway 
or a railroad, apart from betterment laws, and as 
distinguished, on the other hand, from the gen- 
eral increase in value of property in the city 
which is not subject to set-off or assessment un- 
der any statute. 

In determining the meaning of the statute be- 
fore us, we look at its provisions. It declares that 





the use of a street for an electric railway shall be 
deemed an additional servitude upon the land. It 
expressly provides for abutters who donot own 
land in the street, as well as for persons who own 
the fee of the street; and, in express terms, it 
gives damage for detriment caused by the opera- 
tion of the railway, as well as for that caused by 
its construction. By its express provisions it 
precludes the possibility of doubt upon any of 
these subjects. It is obvious to every one that 
noise from the almost constant running of the 
cars isa large element of damage to owners of 
houses along the street. If, therefore, detriment 
from noise can be a special and peculiar damage, 
as distinguished from a general damage, to ‘the 
property, it seems pretty plain that this kind of 
damage is to be a matter to be compensated un- 
der this statute. 

In dealing with the question which is presented, 
we have a helpful analogy in the rules of common 
law. Noise is necessarily incident to the trans- 
action of many kinds of business, and so long as 
it is not excessive it is not unlawful. But when 
it is so great as to become a nuisance to property 
in the vicinity it is actionable. It is judged by 
its effect, and not merely by its cause. In Eng- 
land the difference in effect between damage 
which, as between private persons, would give a 
right of action for a nuisance, and that which is 
permissible in the use of land, is often treated as 
an important consideration, if not an absolute 
test, in deciding what shall be paid for by a cor- 
poration acting under public authority. Brand 
v. Hammersmith & City Railway Company, L. 
R. 2Q. B. 223; 4 L. R. Eng. & Ir. App. 171; 
Ricket v. Directors of the Metropolitan Railway 
Company, 2 H. L. Eng. & Ir. App. 175. Disturb- 
ance which constitutes a private nuisance may 
be treated as causing damage different in kind. 
and not merely in degree, from that caused by 
disturbance which falls short of being a nuisance. 
Damage from noise which is unlawful by reason 
of its excess may well be considered unlike tbe 
detriment which is so slight as to be legally per- 
missible in the ordinary use of property. 

In the case at bar it is found that, but for the 
statutory authority,the noise ‘‘would constitute 
a private nuisance of a grave character to the 
petitioner’s estate."” At common law, in such a 
case, the rights of the owner of the property af- 
fected, and h‘s relatious to the cause of the dis- 
turbance, are treated as very different from those 
of the general public who are also affected by it, 
and he is entitled to compensation in damages. 
Wesson v. Washburn Iron Company, 13 Allen, 
95, 90 (m. Dec. 181. Weare opinion that noise, 
such as would constitute a private nuisauce to 
abutting property if it were not authorized, 
should be treated as causing special and peculiar 
damages, under the statute, which entitled the 
land owner to compensation. 

There are decisions in other states which tend 
to confirm us in our view, but,in the main, we 
rest npon the language of the statute, taken in 
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connection with the conditions to which it ap- 
plies; and the character of our previous legisla- 
tion, as construed by this court. It would be con- 
trary to along line of authorities to hold that, 
under a statute like this, the legislature intended 
to authorize the creation of a private nuisance, 
of a grave character, without providing compen- 
sation for the damage to abutting owners. The 
decisions in the state of New York were made 
under laws so different from ours, both in refer- 
ence to the rights of property in and along streets 
in the city of New York, and the statutes relating 
to elevated railways, that they furnish us little 
aid. 

In Re New York Elevated. Railway Co., 70 N. 
Y, 327; Kane v. New York Elevated Ry. Co., 125 
N. Y. 164, 26 N. E. Rep. 278; Story v. New York 
Elevated Ry. Co., 90 N. Y. 122, 43 Am. Rep. 146; 
American Bank Note Co. v. New York Elevated 
Ry. Co.,129 N. Y. 252,29 N. E. Rep. 302. A 
similar statement might be made in reference to 
other cases. Beseman v. Pennsylvania R. Co., 50 
N. J. Law, 235, 13 Atl. Rep. 164; Jd. 52 N. 
J. Law 221, 20 Atl. Rep. 169; Cleveland & 
Pittsburgh R. Co. v. Speer, 56 Pa. 325, 94 Am. 
Dee. 84; Carroll v. Wisconsin Central R. Co., 40 
Minn. 168, 41 N. W. Rep. 661; Scott v. St. Paul & 
Chicago & Northwestern R. Co., 61 Wis. 515, 21 
N. W. Rep. 623. 

The statute before us gives abutters on streets 
who have no property in the street the same 
right t6 receive compensation as abutters who 
are owners of the fee in the street. This fact in 
itself makes it impossible to apply the ruleas to 
damages stated in the requests for rulings. These 
requests are founded on the opinions in Presbrey 
v. Old Colony & N. R. Co., 103 Mass. 1, and Walker 
v. Old Colony & N. R. Co., 103 Mass. 10, 4 Am. 
Rep. 509. The difficulty of applying this rule in 
proceedings under the public statutes was 
brought to the attention of the court, and some- 
what considered, in Rand vy. Boston, 164 Mass. 
354, 41 N. E. Rep. 484. Under the present stat- 
ute the difficulty is insurmountable. When the 
abutters on the line of the street are given dam- 
ages from the same enumerated causes as the 
owners of the fee, it cannot be that the damage 
to an abutter from noise is to be estimated in one 
way if he happens to own the fee on the street, 
and in a different way if he owns only to the line 
of it. In the caso of a mere abutter there is no 
opportunity to subtract the damage which would 
result from noise if the railway were just outside 
of his property from the damage from noise by 
reason of its coming upon his property, for it 
does not come upon itatall. But if there were 
no special provision for abutters, and the rule 
were to be considered in referenee to the owners 
of the fee alone, its application would work great 
injustice. 

It seems that at the trial no question was raised 
in regard toany cause of damage except noise. 
Accordingly the discussion in this court has been 
confined to this subject; but it appears from the 





report that there are other causes of damage con- 
nected with the maintenance and operation of 
the railway, which act concurrently with noise 
to produce the harmful result. Whenever the 
effect of noise, acting with such causes, is to pro- 


duce a result like that from a private nuisance, 


the damages are special and peculiar, for which 
the abutter has a remedy under astatute. It is 
not necessary, in assessing damages, to separate 
the effect produced by noise alone from the effect 
of other concurring causes, In reference to the 
amount to be recovered, the principle on which 
the statute is founded seems analogous to the 
common law in regard to noise as a disturbance 
to neighboring land owners. In actions at law, 
so long as the noise is not so excessive as to con- 
stitute a private nuisance to the neighboring 
property, it is treated as permissible, and there is 
no liability for the effect of it. But when it in- 
creases so as to become a private nuisance, its 
effect is treated as of a different character; and 
the party injured by it may recover all the dam- 
age caused by the nuisance, without attempting 
to determine how much of the effect is produced 
by that part of the noise which might have been 
innocently made, and how much by that part 
which is in excess of that which is allowable. 
So, under this statute, whose language in regard 
to compensation is very broad, if the effect is 
such as would constitute a private nuisance in 
the absence of authority from the statute, it is 
treated as of a different character from the effect 
which would be permissible without statutory 
authority, and it is considered special and pecu- 
liar damage, for which the statute gives compen- 
sation, treating it as a unit, without seeking to 
determine how much of this effect is due to that 
part of the noise which alone would not create a 
liability, and. how much to the excess which, in 
connection with the other, makes the condition 
like that from a private nuisance. 

We are of opinion that there was no error in 
the proceedings at the trial. The entire court 
agree in the result reached, and a majority agree 
inthe mode of reaching it. A minority of the 
court think that the finding that the noise would 
constitute an actionable nuisance if not author- 
ized by the statute is immaterial. Judgment on 
the finding. 


Nore.—Noise as an Element of Damage for which 
Compensation Should be Madein Taking Property 
Under the Right of Eminent Domain, or for which 
an Independent Action for Damages will Lie.—No 
more difficult question has confronted the courts of 
the country of recent years than the determination of 
the extent of the meaning of the term “taking of 
property” within the meaning of the familiar provis- 
ions of the various states, constitutions, prohibiting 
the taking of private property for public uses “with- 
out just compensation.” Originally the term applied 
only to an actual appropriation of the land. In other 
words, according to Mr. Sedgwick, ‘“‘to entitle the 
owner to protection under this clause of the constitu- 
tion, the property must be actually taken, in the phy- 
sical sense of that word, and that the proprietor is not 
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entitled to claim remuneration for indirect or conse- 
quential damage, no matter how serious, or how 
clearly and unquestionably resulting from the exer- 
cise of the power of eminent domain.”’ Ever since, 
however, the celebrated and leading case of Eaton v. 
Railroad, 51 N. H. 504, this doctrine has been repudi- 
cated, and ‘property’ within the meaning of this 
clause, has been held to mean, not the land or chattel 
itself, but the ‘right to use, enjoy and dispose of it.’ 
Therefore, whenever the right of user, enjoyment or 
disposition of a thing has been substantially injured, 
there has been a ‘taking of property’ within the mean- 
ing of the constitution. This doctrine, though not 
universally established (see Beseman vy. Railroad, 50 
N. J. L. 235), nor followed to the full extent, is, never- 
theless, rapidly gaining favor as the only just and rea- 
sonable construction of this clause of the constitution. 
It will not be granted us to discuss the doctrine thus 
enunciated in all its phases and ramifications, fraught, 
as such a discussion would be, with questions of the 
highest importance and of most absorbing interest. 
Our discussion here will be confined to the applieca- 
tion of the doctrine in determining how far noise 
may be considered an element of damage, first in 
fixing the depreciation of property taken for a public 
use on the original proceeding, and second, as a basis 
for an independent action. 

Noise as an Incident in Determining the Deprecia- 
tion of Property.—It is a rule, well substantiated by 
the authorities, that in estimating the damages for the 
taking by a railroad of lands, noise from whistling, 
bell-ringing and rattling of trains is an element of dam- 
ages. Little Rock, etc., R. R. v. Allen, 41 Ark. 431; 
Chicago, ete., R. R. v. Nix, 137 Ill. 141; Blue Earth 
County Comr’s. v. Railroad, 28 Minn. 503, 11 N. W. 
Rep. 73; Wilson v. Railroad Co., 67 Iowa 506, 25 .N. 
W. Rep. 754; Omaha ete., R. R. v. Doney, 3 Kan. 
App. 515, 43 Pac. Rep. 831; Maysville, etc., R. R. v. 
Comr’s, 29 S. W. Rep. 344: Bangor, ete., R. R.v. Me- 
Comb, 60 Me. 290; Comstock v. Railroad, 169 Pa. St. 
582; Ft. Worth, etc., Railroad v. Pearce, 75 Tex. 281, 
12S. W. Rep. 864; Weyer v. Railroad, 68 Wis. 180, 31 
N. W. Rep. 710. Itis understood that noise here is 
taken into consideration in determining the deprecia- 
tion of the property not forthe purpose of awarding 
special damages therefor. It must also be under- 
stood that it is competent to take into consideration 
only such noises as occasion substantioninjury to the 

‘ property, not mere inconvenience to the owner, or 
occupant, and also such noises as result in such in- 
jury asis not common tothe community at large. 
Columbus, ete., R. R. v. Gardner, 45 Ohio St. 309, 13 N. 
E. Rep. 69;Campbell v. Railroad,82 Ga, 320. In the case 
of Little Rock,etc.,R. R. v. Allen,supra, the defendant 
railroad insisted that the noise made by the ordinary 
operation of the railroad was not a proper element of 
the age. The court said: *‘This is not the law, the 
inconveniences and disadvantages from the sounding 
of whistle, the ringing of bells and the rattling of 
trains are not speculative but real. They diminish the 
vendible value of residence property.” ‘This is the 
true theory on which this line of cases rest. 

Noise asa Basis for an Independent Action for 
Damages.—We now come toa phase of our subject 
which is most difficult indeed.But we can in this place 
merely state the authorities, leaving the student to 
plunge deeper into the cases and discover, if he can, 
what should be the true rule and the reasons there- 
for. Our whole proposition depends on the recogni- 
tion of two contested principles, first, that “property” 
as used in the constitution, includes not only the land 





or chattel itself but all rights appurtenant thereto and 
necessary to its enjoyment; second, that the fact that 
an injury to any right of property is committed bya 
person,under statutory authority,does notexempt him 
from making compensation therefor any more than if 
he did not enjoy such authority. 

We need spend, we think, but little argument on the 
proposition first above mentioned. The true rule is 
well expressed in an important Missouri case. ‘‘Prop- 
erty, in a determinate object, is composed of certain 
constituent elements, to-wit: the unrestricted right of 
use, enjoymentand disposal of that object. It fol- 
lows from this premise that anything which destroys 
or subverts any of the essential elements aforesaid is 
a taking or destruction pro tanto of property, though 
the possession and power of disposal of land remain 
undisturbed, and though there be no actual or physi- 
eal invasion of the locus in quo.” City of St. Louis v. 
Hill, 116 Mo. 527, 22S. W. Rep. 861. See also to same 
effect, fully sustaining this rule Eaton vy, Railroad, 51 
N. H. 504; Pearsall v. Board of Supervisors, 74 Mich. 
558, 42 N. W. Rep. 77; Old Coleny etc., R. R. v. County 
of Plymouth, 14 Gray (Mass.), 155, 161; Foster v. 
Scott, 136 N. Y. 577, 32 N. E. Rep. 976; Selden v. City 
of Jacksonville, 28 Fla. 558, 10 So. Rep. 457; Janes- 
ville v. Carpenter, 77 Wis. 288, 46 N. W. Rep. 128. 
These authorities, will, we believe, clearly substan- 
tiate our first proposition, that “property,” as used in 
the constitution, includes not only the land or chattel 
itself, but all rights appurtenant or necessary to the 
enjoyment of property. Under this rule it is quite 
evident that rights of property may be damaged 
where no actual part thereof may be taken. By destroy- 
ing or injuring some right that I may have in the en- 
joyment of property, a party may that far take from 
me my property. For such a taking I may have an 
independent action at law. 

We now come tothe second proposition, whether 
the fact that an injury tosome right of property (as 
distinguished from the actual taking of the property 
itself) is committed under statutory authority, ren- 
ders the damage thus occasioned irremediable, where 
it would have been actionable if committed without 
such statutory authority. Mr. Lewis in his work on 
Eminent Domain answers this proposition as he 
thinks it ought to be answered: “If, for damages 
caused to my land by certain acts of my neighbor done 
upon his own land, for his own use, I may have com- 
pensation, and if, for the same damage, caused hy the 
same acts, doneupon the same land by the public or 
its agents for public use, I can have no compensation, 
itis plain that the right upon which the former action 
was founded has been taken from me; that so much 
has been substracted from my property in the land. 
Every such taking we hold to be within the constitu- 
tional prohibition recuiring compensation to be 
made.’”’ Lewis’ Eminent Domain, § 56. In Beseman 
v. Pennsylvania Railroad, 50 N. J. L. 235, 138 Atl. Rep. 
164, which is cited by the principle case, and is the 
leading case against the rule just stated, it was at- 
tempted to hold a railroad liable in damages, in an in- 
dependent action, for damages to property occasioned 
by smoke and dust emitted by the engines in the ordi- 
nary operation of the road. The court said, ‘“‘It has 
not been unobserved that it is said, that as the legisla- 
ture cannot authorize, by force of the constitution of 
the states, property to be taken for public use with- 
out compensation, it follows that it cannot legalize an 
injury to such property. The argument is that to in- 
jure property for the public benefit to the extent, say 
of one-half of its value, is, in substance, to take for 
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that purpose a moiety of it. But this line of reason- 
ing excludes altogether, as it appears to me, the legis- 
lative control over the subject. * * * When prop- 
erty has been incidently injured, no matter to what 
extent, as an unavoidable result of a public improve- 
ment, such loss has always been deemed remediless, 
and it has never been supposed that the property so 
injured was taken, in the coestitutional sense, for the 
public use.” See also to same effect: Decker v. Rail- 
road, 183 Ind. 493, 33 N. E. Rep. 349; Densmore v. 
Railroad. 72 Iowa, 182; Werges v. Railroad, 35 La. 
Ann. 641; Carroll y. Railroad, 40 Minn. 168, 41 N. W. 
Rep. 661. , 

We shall not attempt to cite all the authorities on 
the two general propositions, but shall here group 
the authorities for and against the proposition that 
noise constitutes a taking of property for which com- 
pensation may be insisted upon in an independent 
action for damages. As ‘we have already shown on 
condemnation proceedings, noise may be shown, as an 


element of damage in determining the depreciation of | 


property condemned. In such case, of course, no 
further liability results for noise or smoke or any 
other incidental damages arising from the purposes to 
which the land is put. This is all supposed to have 
been taken into consideration in the original proceed- 
ing. ‘But,’ says Mr. Lewis again, “railroads are 
frequently constructed adjacent, or in close proximity 
to land, no part of whfch has been taken. Such land 
may be damaged and depreciated by the proximity of 
the railroad, and by the noise, smoke, cinders, vibra- 
tion and other annoyances arising from the operation 
of the road. According to the general principles 
heretofore enunciated, if such damages would be 
actionable but for such statutory authority, then they 
amount toa taking, for which compensation must be 
made.” Lewis, Eminent Domain, (2d Ed.), § 15la. 
We have examined closely, exhausted all the au- 
thorities, with the result that we have found the fol- 
lowing fully to support this statement of the law: 
Chicago, ete., R. R. v. Leah, 152 Ill. 249, 38 N. E. Rep. 
556; Shortwater Transfer Co. v. Fulton (Ky. 1890), 12 
Ky. Law Rep. 232; Columbus, etc., R. R. v. Gardner, 
45 Ohio St. 309, 13 N. E. Rep. 69; Gainesville, ete., R. 
R. v. Hall, 78 Tex. 169, 14S. W. Rep. 259; Pennsyl- 
vania Railroad v. Angel, 41 N. J. Eq. 316; Campbell v. 
Railroad, 82 Ga. 320,98. E. Rep. 1078; Illinois Cen- 
tral R. R. v. Turner, 97 Ill. App. 219, affirmed (1902), 
62 N. E. Rep. 798; Louisville R. R.v. Foster (Ky. 
1900), 57S. W. Rep. 480. In Pennsylvania Railroad 
v. Angel, supra, the court said: ‘An act of the legis- 
lature cannot confer upon individual or private cor- 
poration, acting primarily for their own profit, though 
for the public benefit as well, any right to deprive 
persons of the ordinary enjoyment of their property, 
except upon condition that just compensation be first 
made to the owners. This principle rests upon the 
express terms of the constitution. In declaring that 
private property shall not be taken without recom- 
pense, that instrument secures to owners, not only the 
possession of property, but also those rights which 
render possession valuable. Whether you flood the 
farmer’s fields so that they cannot be cultivated, or 
fill one’s dweliing with smells and noise so that it 
cannot be occupied in comfort, you equally take away 
the owner’s property. In neither instance, has the 
owner any less of material things than he had before, 
but in each case the utility of his property has been 
impaired by direct invasion of the bounds of his 
private dominion. This is the taking of his property 
in a constitutional sense; of course, mere statutory 





authority will not avail for such an interference with 
private property.’? Cases which deny this proposi- 
tion and hold that no action lies against a railroad 
company for the inconveniences necessarily eaused to 
premises in the vicinity by noises, arising from the 
ordinary and .proper operation of its cars on its own 
land or on land in which the party complaining has no 
interest, or on a city street which has been donated 
by proper authority to the use of the railroad, are as 
follows: Carroll v. Railroad, 40 Minn. 168, 41 N. W. 
Rep. 661; Omaha, etc., R. R. v. Doney, 3 Kan. App. 
515, 43 Pac. Rep. 531; Jones v. Railroad, 151 Pa. St. 30, 
31 Am. St. Rep. 722; Metropolitan El. R. R. v. Goll, 
100 Ill. App. 323; Lamen v. Railroad, 45 Minn. 71, 47 
N..W. Rep. 455; Austin, ete., R. R. v. Ry. Co. 108 Ga. 
671, 34 8. E. Rep. 852; Pennsylvania Co. v. Railroad, 
151 Pa. St. 334, 25 Atl Rep. 107. In Ken- 
tucky it is held that where, on account of the 
manner of the construction of a railroad at a particu- 
lar point in the street, though rendered necessary by 
existing conditions, unusal noises are made at the 
point, habitually, or so constantly, as to be a continu- 
ous source of annoyance to abutters, the noises are a 
nuisance to those disturbed, and they have a right of 
action, though the ordinary noise of moving trains 
are not an element of damage. Louisvillé, ete., R. R. 
vy. Cogar (Ky. 1893), 15 Ky. Law Rep. 444. A recent 
case in Illinois limits the doctrine formerly held in 
that state. Aldrich v. Elevated Railroad, 195 Ill. 456, 
63 N. E. Rep. 155, 57, L. R. A. 237. In this case it 
was held that where an elevated electric railroad is 
constructed and operated on its own land, except 
where it crosses streets under license from the city, 
and is so constructed and operated carefully without 
unnecessary noise and disturbance, the fact that it 
erosses a street within thirty-one feet of an expensive 
apartment house, and that the noise destroys the 
peace and quiet of the premises, is not a taking or 
damage of such property within the meaning of the 
constitution, and the owner of such house cannot re- 
cover damages therefor. This case would seem to be 
directly opposed to the decision of the court in the 
principle case, as the constitution here as there pro- 
vides that compensation may be recovered where the 
public improvement has either “taken” or “dam- 
aged” private property. 

The New York Elevated cases referred to by the 
court may be explained by calling to the attention 
two citations out of the mass of this litigation. In 
Kane v. Elevated R. R., 125 N. Y. 164, it was held 
that since an elevated railroad company is guilty of 
trespass in constructing its road ina public et 
without previously acquiring the easements of +: 
ting owners, the latter are entitled to recover for ¢on- 
sequential injuries, which in these cases was princi- 
pally noise. In American Bank Note Co. v. Elevated 
R. R., 129 N. Y. 252, 29 N. E. Rep. 302, it was held 
that in an action by a lot owner to restrain the opera- 
tion of an elevated road, damages for injury resulting 
from the noise of passing trains should not be al- 
lowed, since such damages are not recoverable where 
the injury from noise was caused while the road was 
maintained without right. 

Itis very evident from a close study of the cases 
that the courts show a great leaning toward the 
elevated roads, and probably recognizing the great 
public benefit to be derived from this innovation in 
public locomotion, hesitate very long before holding 
them liable in damages for noises and other inciden- 
talinjuries caused by their ordinary and necessary 
operation. But, as Mr. Sedgwick says, in commenting 
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on the New York Elevated Railway Cases, ‘‘the state 
cannotcommit an act of more high-handed injustice 
than that of authorizing a corporation to do wide- 
spread damage of this sort without making compen- 
sation for it.” A. N. Sedgwick in the North Ameri- 
can Review, September 1882. 
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MANUAL OF FORENSIC QUOTATIONS. 

Quite a novel idea is incorporated in the volume 
entitled as above and edited by Leon Mead and F. 
N. Gilbert. The novelty of itis the grouping together 
under alphabetical legal heads of a large number of 
appropriate quotations from the addresses of great 
lawyers discussing questions related to the various 
subject-headings. Thus, under the heading of ‘“‘Self- 
Defense” is a quotation from a speech to the jury by 
Hon. Daniel W. Voorhees, in defense of H. ©. Black, 
Frederick City, Md., April 1st, 1871, as follows: 

The law of self-defense is written in the heart of man 
more plainly and powerfully than in the pages of libra- 
ries. We here place our feet on its solid and eternal 
foundations. We build upon ita house of refuge for 
the prisoner, which will withstand the fury of the storm 
and the malice of hisenemies He was not called upon 
toretreat Ispurn the doctrine of being driven to the 
wall or the ditch, that odious doctrine of degradation, 
danger, and death to the assaulted party. Every inch 
of ground on which he stood was hisown. Who had the 
right to command him to yield it? The free air around 
him was his wall, and he who sought to drive him fur- 
ther embraced the peril of his own lawlessness. 


Hon. John W. Griggs writes the introduction to 
this work in which he uses this language. 

The dearest and most valuable rights of mankind are 
submitted tothe arbitrament of trial jury. Jurors are 
men “of the vicinage;” in the lauguage of the ancient 
venire, liberi et legales homines—men of ordinary every- 
day capacity, subject to all the prejudices, to all the 
passions, to all the emotions of the human mind. They 
can be reasoned with; they can be inflamed, made 
indignant or merciful, generous or severe, unjust or 
righteous in their verdicts, asthey are moved to one 
sentiment or another by the art of the advocate who is 
amaster of eloquence. Itis tothe jury that the con- 
testing litigants mutually appeal for the final adjust- 
ment of their conflicting claims. So that the lawyer 
who speaks in such a case is no mere academic orator, 
aiming to produce fine sentences and swelling periods 
that will look well in print next day, but one who has a 
direct and single object before him—to convince the 
judgment and secure the assent of the twelve men in the 
jury-box to the correctness of his client’s cause. Here, 

i we might expect, and here, in fact, we shall find, 
oquence in its least artificial form—where reasoning 

is most persuasive, where emotion is most real, and 
where all the arts of rhetoric, learning, wit, humor, 
irony, sarcasm, indignation, denunciation are employed 


in the most genuine and natural manner. 
Published in one volume of 207 pages by J. F. Tay- 
lor & Company, New York, N. Y. 
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A Manual of Corporate Management, containing 
Forms, Directions and Information for the Use of 
Lawyers and Corporation Officials. By Thomas 
Conyngton, of the New York Bar. New York. The 





Ronald Press, 19038. Buckram, pp. 331. Price 
$2.70. Review will follow. 
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cuit, Author of Loveland on Bankruptcy. In two 
volumes. Cincinnati, Ohio. The W. H. Anderson 
Company, 1903. Sheep, pp. 2,400. Price, $12. Re- 
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HUMOR OF THE LAW. 


Not long ago an influential voter in a certain dis- 
trict in my city was arraigned in a police courtona 
charge of assaulting an Italian. The prisoner in- 
voked the influence of his district leader, who invoked 
the kindly consideration of the court in behalf of the 
accused. 

““¢What’s the charge against this man?’ asked the 
the judge after he had talked with the district leader. 

‘‘¢Hit a Dago over the head with aclub,’ answered 
the policeman who had made the arrest. 

*¢ ‘Six month,’ said the judge. 

‘¢¢Six months for me friend Finnegan?’ asked the 
district leader, who was standing near the bridge. 

“*‘No, no,’ replied the court, ‘for the Italian.’ 

*“¢And now, your Honor,’ chimed in Finnegan, 
‘your a broth of a judge, swre, but the Dago’s dead.’ 

‘‘*Sentence remitted during good behavior,” said 
the judge gruffly. ‘Next case.’” 





A case was being tried in which Skipper Florence 
of Marblehead was a witness. He listened carefully 
to the evidence, and when he was wanted on the wit- 
ness stand and when his name was called, the skipper 
satimmovable. Again and yet again was “Mr. Flor- 
ence” called, yet no response. 

Judge Story, who was from Marblehead, arose and 
addressed the court: 

“Your Honor, Mr. Florence is present, and with 
your permission I think I can make him understand.” 

The permission was accorded and Judge Story called 
out: “Skipper Flurry.” 

Ina moment Florence was on his feet, with his 
“Aye, aye, sir.” 

Actually it was so long since he had heard his own 
name that he did not recognize it. 





District Attorney Reeves of Los Angeles, Cal., ap- 
preciates a good story, and fells one of an Irishman 
that will bear repeating, says a Chicago contemporary. 

“Some people object to releasing prisoners on a 
floater because of the fact that the renegaders are 
turned loose upon other communities. That reminds 
me of the Irishman who, after reaching America, was 
full of homesick brag, in which nothing in America 
even approached things of asimilar variety in Ireland. 
In speaking of the bees of the ould sod he grew es- 
pecially roseate and said: 

“ ‘Why, the baze in that country is twice as big as in 
this. Indade, they’re bigger than that. They’re as 
big as th’ shape ye have in this country!’ 

*¢Bees as big as sheep?’ said his incredulous list- 
ener. ‘Why. what kind of hives do they have to 
keep them in?’ 

“ ‘No bigger than the ones in this counthry,’ was the 
reply. 

*“¢Then how do the bees get in the hives?’ he was 
asked. 

“*Well,? replied the [rishman, ‘that’s their own 
dom lookout.’ ” 
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Thomas McNeal, speaking at the banquet of the 
Kansas State Bar Association, told of a lawyer who 
collected $50 for a client and took out $35 for his fee. 
He said, as he handed over the $15, “I am your 
friend, and I can’t charge you a full fee. I knew 
your father for a great many years.” And the client 
in the fullness of his heart could only say, “Thank 
God, you didn’t know my grandfather.” 





“You are absolutely certain about your state- 
ment?” asked the lawyer. 

“Absolutely certain,” assented the witness. 

“You swear that it is true?’ 

bad | do. ” 

“‘Would you bet on it??? 

‘“Er—well—yes, if I got the right odds.” 
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1. ACCIDENT INSURANCE — Notice of Injury. — Failure 
to give immediate notice of a claim on account of ac- 
cident to an employee, as provided in an employers’ 
liability policy, works a forfeiture of the insurance.— 
London Guarantee & Accident Co. v. Siwy, Ind., 66 N. E. 
Rep. 481. 

2. ADJOINING LANDOWNERS — Pleading.—A complaint 
for falling of a wall by excavation on an adjoining lot 
held demurrable for failure te allege an easement for 
support by prescription.—Payne v. Moore, Ind., 66 N. E. 
Rep. 483. 

3. ANIMALS—Knowledge of Owner.—It is no defense to 
an action by one working a farm on shares, for injuries 
from a vicious bull belonging to the owner of the land, 
that the parties were not master and servant. — Talmage 
v. Mills, 80 N. Y. Supp. 687. 


4. APPEAL AND ERROR — Affidavits. — An affidavit at- 
tached to a motion for a new trial, not contained in the 


bill of exceptions, cannot be considered on appeal, 


though copied into the record by the clerk. — People v. 
Smith, LIl., 66 N. KE. Rep. 298. 
5. APPEAL AND ERROR — Affidavits.—Affidavits filled in 


support of a motion for new trial for misconduct of the 
jury, not made a part ofthe appeal record, cannot be 


considered, — Timmonds v. Twomey, Ind., 66 N. E- Rep. 


446. 





6. APPEAL AND ERROR — Change of Venue. — A case 
coming up on appeal from a different court than tbat in 
which it was begun, held that it would be assumed that 
achange of venue had been taken. — Heinl v. City of 
Terre Haute, Ind., 66 N. E. Rep. 450. 

7. APPEAL AND ERROR — Instruction. — Where an in- 
struction requested by the plaintiff overstated the law 
in his favor, he cannot complain on appeal because it 
conflicts with an instruction, given at the defendant’s 
request, which correctly stated the law.—Stein v. Hill, 
Mo., 71 8. W. Rep. 1107. 


8. APPEAL AND ERROR—Suit Against Trust'.—Where 
atrustee, to whom an assignment has been made in 
trust for the benefit of certain creditors, permits the 
property assigned to be taken in execution for the debts 
of the assignor, in good faith, he is liable only to account 
for the net proceeds of such sale. — Mengert v. Brinker- 
hoff, Ohio, 66 N. E. Rep. 530. 


9. APPEAL AND ERROR — Trial to Court. —If an action 
tried to the court and involving equitable issues be con- 
sidered a law action, the credibility of the witnesses is 
for the court.—Dermott v. Priddy, Mo., 718. W. Rep. 1088, 


10. APPEAL AND ERROR—Waiver of Objection.—Objec- 
tion that a judgment and decree are defective and er- 
roneous in certain particulars is not available on appeal 
where no motion is made to correct or modify below.— 
Kelley v. Houts, Ind.. 66 N. E. Rep. 408. 


11. ATTORNEY AND CLIENT — Vontract. — An attorney 
has a right to engage in his professional capacity to col- 
lect a policy of insurance, and to contract for compen- 
sation based on the contingency of success. — Robinson 
v. Sharp, II1., 66 N. E. Rep. 299. 

12. ATTORNEY AND CLIENT — Unconscionable Contract. 
—Agreement with attorney for 50 per cent of sum to be 
collected by litigation held not unconscionable. — Jn re 
Fitzsimons, N. Y., 46 N. E. Rep. 554. 


13. BANKRUPTCY — Exemptions. — A bunkrupt cannot 
be denied his right to claim property as exempt under 
the laws of Georgia because the same has not-been paid 
for, where the claim of the creditor has not been reduced 
to judgment, and no steps have been taken to fix a lien 
on the property for the purchase money, except by ask- 
ing, in the objections to the allowance of the exemption, 
that such lien be established. — Jn re Butler, U. 8. D. C., 
N. D. Ga., 120 Fed. Rep. 100. ° 


14. BANKRUPTCY—Lien.—Agreement between a corpo- 
ration and one making «advances to it, giving the latter 
a lien on the corporation’s property, held not fraudulent 
as against trustee in bankruptcy of the corporation.— 
Mathews v. Hardt, 80 N. Y. Supp, 462. 

15. BANKRUPTCY — Priorities. — Judgment creditor, su- 
ing to setaside fraudulent conveyances more than four 
months before petition filed in bankruptcy, held to ob- 
tain alien prior to that of the trustee in bankruptcy. — 
Ninth Nat. Bank v. Moses, 80 N. Y. Supp. 617. 


16. BENEFIT SOCIETY — Necessity for Initiation. —Until 
one has been initiated into a local lodge of a fraternal 
beneficiary association, the association cannot right- 
fully issue a benefit certificate to him. — Hiatt v. Frater- 
nal Home, Mo., 72 S. W. Rep. 463. 

17. BILLS AND NOTES — Holding Incorser.—Where the 
note of a firm is indorsed by the individual partners, 
the holder of the note may covenant with the firm not 
to sue it on the note, and yet reserve his rights against 
the indorsers.—Faneuil Hall Nat. Bank v. Meloon, Mass., 
66 N. E. Rep. 410. 

18. BILLS AND NOTES — Title in Due Course. — Under 
Negotiable Instruments Law, § 98, held that, a note hav- 
ing been fraudulently diverted from its purpose, the 
holder has the burden of proving he acquired title in 
due course.—Sutherland v. Mead, 80 N. Y. Supp. 504. 

19. CARRIERS — Alighting from Car. — The question 
whether it was negligent for a passenger on a street 
car to continue her attempt to alight, after the car had 
started as she was about to get off, was for the jury.— 
Indianapolis 8t. Ry. Co. v. Lawn, Ind., 66 N. E. Rep. 508: - 
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20. CARRIERS—Assault on Passenger.—A railroad com: 
pany held not liable for an assault on a passenger while 
the train was stoppiug at a regular meal station and the 
crew eating their dinner.— Thweatt v. Houston, KE. & W. 
T. Ry. Co., Tex., 71S. W. Rep. 976. 

21. CARRIERS — Crowded Platform. — Passenger on 
overcrowded platform of street car held not chargeable 
with contributory negligence as a matter of law. — Cat- 

ano v. Metropolitan St. Ry. Co., N. Y., 66 N. KE. Rep. 563. 


22. CARRIERS — Live Stock. — Though the shipper of 
stock agrees#J—o accompany and feed and water it, the 
earrier is liable for failure to furnish proper facilities 
for feeding and watering. — Illinois Cent. R. Co. v. 
Eblen, Ky., 718. W. Rep. 919. 

23. CARRIERS—Res Ipsa Loquitur.— Where a passenger 
was injured by sawdust falling from an elevated struc- 
ture into her eye, probably blown from the structure by 
a high wind, plaintiff was not entitled to recover under 
the doctrine of res ipsa loguitur. — Wadsworth v. Boston 
Elevated Ry. Co., Mass., 66 N. E. Rep. 421. 

2. CHAMPERTY AND MAINTENANCE—Contingent Fee.— 
A contract between attorneys and property owners to 
prosecute a suit for each owner for a contingent fee, one 
case to be first tried as atest case at the expense of all 
such owners, held not champertous. — Tron v. Lewis, 
Ind., 66 N. K. Rep. 490. 

25. COMMERCE—Empty Car. — Within the meaning of 
Act Cong. March 2, 1893, § 4,U. 8. Comp. St. 1901, p. 3174, 
acarinatrain made upinone state and destined to a 
point in another state, loaded with stock and merchan- 
dise, is used in interstate commerce, whether such car 
is loaded or empty.— Malott v. Hood, IIl., 66 N.E. Rep. 
247. 

26. CONSTITUTIONAL LAW—Building and Loan Associa- 
tions.—The exemption of building, loan, and homestead 
corporations from the operation of Anti-Trust Law 1891, 
as amended in 1893, §§ 7a, 7b, Hurd’s Rev. St. 1899, pp. 616, 
617, held not an arbitrary distinction.— People v. Butler 
St. Foundry & Iron Co., IIl., 66 N. E. Rep. 349. 

27. CONSTITUTIONAL LAW — Delegatory Legislative 
Powers.—St. 1894, ch. 288, § 3, giving the board of metro- 
politan park commissioners authority to make regula- 
tions, is not unconstitutional as a delegation of legisla- 
tive power.—Brodbine v. Inhabitants of Town of Revere, 
Mass., 66 N. E. Rep. 607. 

28. CONSTITUTIONAL LAW — Obligation of Contract.— 
Rev. St. ch. 77, § 30, p. 625, requiring a deed to be issued 
on a certificate of sale under mortgage foreclosure 
within five years, held not an impairment of the obliga- 
tion of a trust deed executed prior to its enactment.— 
Bradley v. Lightcap, Ill., 66 N. E. Rep. 546. 

29. CONTINUANCE — Consolidated Suits. — A plaintiff 
in one of two consolidated suits held a party in interest, 
so as to be entitled to acontinuance on surprise at the 
withdrawing of defense by the defendant in the other 
suit.—Vaught v. Murray, Ky., 718. W. Rep. 924. : 

30. CONTRACTS — Abandonment. — Abandonment ofa 
written contract need not be by formal release or can- 
cellation, but may be shown by the conduct of the par- 
ties and circumstances.— Creamery Package Mfg. Co. v. 
Sharples Co., Mo., 71S. W. Rep. 1068. 

31. CONTRACTS—Public Policy. — Stipulation in con- 
tract for exclusive jurisdiction of Italian courfs held not 
contrary to public policy. — Mittenthal v. Mascagni, 
Mass., 66 N. E. Rep. 425. 

32. CORPORATIONS — Issuance of Stock.— In an action 
against promoters te recover the value of stock illegally 
voted to them, they are properly charged with interest 
from the date that the stock acquired a market value.— 
East Tennessee Land Co. v. Leeson, Mass., 66 N. E. Rep. 
427. 

33. CORPORATIONS—Majority Stockholder.— A minor- 
ity stockholder in a corporation held entitled to his pro- 
portionate share of a salary voted the majority stock- 
holder by such majority stockholder and his straw men. 
—Adams v. Burke, Ill., 66 N. E. Rep. 235. 





34. CORPORATIONS — Medical Attendance on Injured 
Employee.—A corporation held liable on the ground of 
ratification, for medical attendance on an injured em- 
ployee.—Lithgow Mfg. Co. v. Samuel, Ky., 71 8. W. Rep. 
906. 


35. CORPORATIONS—Sale of Stock.—Dividends inform- 
ally declared on the stock of acorporation held not to 
pass to a subsequent purchaser of the stock, in the ab- 
sence of an agreement to that effect —M. Groh’s Sons yv. 
Groh, 80 N. Y. Supp. 438. 

36. Costs—Action as Poor Person.—Infant may prose- 
cute as poor person, though her guardian ad litem is re- 
sponsible.—Gallagher v. Geneva, W.,S. F. & 0. L. Trac- 
tion Co., 80 N. Y. Supp. 606 


37. COVENANTS—lDamages.—In an action to recover for 
breach of covenant of seisin, the measure of damages is 
the consideration, with interest from the time of the 
conveyance.—Conklin v. Hancock, Ohio, 66 N. E. Rep.518. 


38. CRIMINAL EVIDENCE—Admissibillty of Confession. 
—Confession held inadmissible, where no warning was 
given, though defendant had not been formally arrested 
when it was made. — Jones v. State, Tex., 71S. W. Rep. 
962. 

39. CRIMINAL TRIAL — Excusing Juror.—The action of 
the court in excusing on its own motion a venireman 
was not reversible error, in the absence of a showing of 
prejudice thereby. — State v. Taylor, Mo., 71S. W. Rep. 
1005. 

40. CRIMINAL TRIAL—Nunc Pro Tunc.-- Where ajudge’s 
bench notes showed a finding of defendant’s guilt, and 
the assessment of a fine, etc., the court had power at a 
subsequent term to amend the judgment entered by the 
clerk nunc pro tunc, so as to show a formal adjudication 
of defendant’s guilt. — Marks v. State, Ala., 33 So. Rep. 
657. 

41. CRIMINAL TRIAL — Objection to Jury.—A defendant 
inacriminal prosecution cannot avail himself of a de- 
fect in venire by motion in arrest of judgment or for 
venire de novo. — State v. Parker, N. Car., 438. E. Rep. 


42. DAMAGES — Breach of Contract.—A contract to fur- 
nish news held to involve skill, knowledge, and discre- 
tion; and hence, where plaintiff was disabled from per- 
forming, after breach, but before the termination of the 
contract, by insolvency, it could only recover damages 
to the date of the insolvency.—United Press v. A. 8. Abell 
Co., 80 N. Y. Supp. 454. 


43. DEEDS—Description.—The description in a deed of 
a lot in Smith Frye’s addition as being in Frye’s addition 
is sufficient, where there is no other Frye’s addition in 
the city.—Langlois v. Cameron, Ill., 66 N. E. Rep. 382. 


44. DESCENT AND DISTRIBUTION — Advancement.—A 
contract whereby an heir agrees to release his expect- 
ancy in his father’s estate in consideration of a sum of 
money advanced to him is held to be an advancement.— 
Gary v. Newton, IIl., 66 N. E. Rep. 267. 

45. DISCOVERY — Examination of Party Before Trial.— 
An application for examination of a party before trial 
“to enable the opposite party to prepare for trial’ de- 
nied, when it does not appear he intends to use the evi- 
dence. — Dudley v. New York Filter Mfg. Co., 80 N. Y. 
Supp. 529. 

46. EJECTMENT—Improvements.—One holding posses- 
sion of lands under color of title and in good faith is not 
liable for the increased rental value of the lands caused 
by his improvements. — McCarver v. Herzberg, Ala., 33 
So. Rep. 486. 


47. EMINENT DOMAIN—Damages.—In an action for in- 
juries to abutting property by the closing of a street the 
measure of damages held to be the difference between 
the fair cash market value of the property before and 
after the acts complained of. — Village of Winnetka v. 
Clifford, Ill., 66 N. E. Rep. 384. 


48. EMINENT DOMAIN — Right of Way. — To constitute 
abandonmeut of a right of way, there must be not only 





— a ee eee 


wane & we 





— aS 2 


wee 





XUM 





Vou..- 57 


CENTRAL LAW JOURNAL. 17 








an actual relinquishment of the property, but an inten- 
tion to abandon it. — Chicago & E. I. R. Co. v. Clapp, IIl., 
66 N. E. Rep. 223. 

49. ESTOPPEL — Counterclaim. — Maker of not, in suit 
thereon, held not estopped to set up counterclaim 
against plaintiff's indorser. — Stuart v. Harmon, Ky., 72 
8. W. Rep. 365. 


50. EVIDENCE — Contractual Stipulation. — It will be 
presumed that the law of Italy governing the validity of 
acontractual stipulation for the exclusive jurisdiction 
of the Italian courts is the same as that of Massachu- 
setts. — Mittenthal v. Mascagni, Mass., 66 N. E. Rep. 425. 


51. EVIDENCE — Judicial Notice. — The court will take 
judicial notice that a person signing a bill of exceptions 
was judge of the trial court at the date of such signing. 
—Indianapolis St. Ry. Co. v. Lawn, Ind., 66N. E. Rep. 
508. 

52. EVIDENCE — Pencil Drawing. — Permitting a pencil 
drawing of elevated railroad cars to be used, in an ac- 
tion for injuries to a passenger, merely for the purpose 
of better illustrating the testimony, held not error, 
though the drawing was not strictly accurate. — Lake St. 
Elevated R. Uo. v. Burgess, IIl., 66 N. E. Rep. 215. 


53. Evidence—Variance.—There is no variance between 
an indictment charging the killing with a gun, and evi- 
dence that it was with a pistol.—Taylor v. State, Tex., 72 
S. W. Rep. 396. 

54. EXECUTION — Inadequacy of Price. — Inadequacy 
of bid at execution sale held not notice to purchaser’s 
grantee of want of title in judgment debtor. — Hart v. 
Gardner, Miss., 33 So. Rep. 442. 


55. EXECUTORS AND ADMINISTRATORS — Debts Due by 
Distributer. — Administrators can deduct from distribu- 
tive shares amounts of outlawed promissory notes of 
distributees.—Jn re Timerson, 80 N. Y. Supp: 639. 


56. EXECUTORS AND ADMINISTRATORS — Remedies of 
Creditors. — Where aclaim is presented for allowance, 
every creditor of the estate, by reason of privity of re- 
lation, held represented by the executor.—Ford v. First 
Nat. Bank, IIl., 66 N. E. Rep. 316. 


57. FALSE IMPRISONMENT—Fiscal Court.—Where three 
justices of the peace, being a minority of the fiscal court, 
attempted to enforce the attendance of another justice 
by issuing a warrant for his arrest, they acted without 
jurisdiction, and were liable for damages. — Stephens v. 
Wilson, Ky., 72S. W. Rep. 336. 


58. FIRE INSURANCE— Transfer of Property.— Where 
insurer consented to a transfer of the property and an 
assignment of the policy, a breach of condition by the 
original holder held no defense to an action for a sub- 
sequent loss.—Home Mut. Ins. Co. v. Nichols, Tex., 72 S. 
W. Rep. 440. 


59. FIXTURES — Kitchen Ranges. — Ordinary kitchen 
ranges, placed in an apartment house under a contract 
of conditional sale, held not a part of the realty. — Jen- 
nings v. Vahey, Mass., 66N. E. Rep. 598. 


60. FRAUDS, STATUTE OF— Administrator’s Bond.-- An 
administrator’s contract to pay his surety ona new bond 
one-half of his commissions held not within the statute 
of frauds, as not performable within a year. — May v. 
Moore, Mo., 728. W. Rep. 476. 


61. FRAUDS, STATUTE OF—Heirs Expectancy.— Release 
of heir’s expectancy, so far as applying to real estate, 
must be in writing to satisfy the statute of frauds.— 
zary v. Newton, IIl., 66 N. E. Rep. 267. 


62. FRAUDS, STATUTE OF—Sale of Cotton Seed.—A con- 
tract for the sale of cotton seed, which was delivered 
by the seller, is not within the statute of frauds.—Mis- 
sissippi Cotton Oil Co. v. Smith, 33 So. Rep. 443. 


63. FRAUDULENT CONVEYANCES — Retaining Posses- 
sion.—Where the vendor of personalty retains posses- 
sion after the sale, the sale will be held fraudulent in 
law as to third persons, unless the vendee shows that 
the pc ion was consistent with the bill of sale, or 








unavoidable.— Volusia County Bank v. Bertola, Fla., 3 
So. Rep. 448. 

64. FRAUDULENT CONVEYANCES— Right to Set Aside — 
One having a claim for unliquidated damage for an 
assault is a creditor, andcan sueto set aside an alleged 
fraudulent conveyance. — Anglin v. Conley, Ky., 71 S. 
W. Rep. 926. 

65. FRAUDULENT CONVEYANCES — Setting Aside. — 
Where a debtor’s wife was not a party totheaction to set 
aside a fraudulent conveyance, an objection that she 
was entitled to dower in the land held unsustainable. — 
Chinn v. Curtis, Ky., 71S. W. Rep. 923. 

66. GUARDIAN AND WARD — Infants Real Estate. — 
Where an infant was not made a party to a proceeding 
between his guardian and his deceased guardian’s ad- 
ministrator, to settle such deceased guardian’s accounts 
as such, the infant was not bound by such settlement.— 
In re Turner, 80N. Y. Supp. 573. 

37. HOMESTEAD — Ante-Nupial Contract. — An ante- 
nuptial contract, by which the wife in terms waived 
widow’s award, dower, and homestead in consideration 
ofa fixed sum to be paid out of her husband’s estate, and 
repudiated by her on his death leaving a minor child, 
held of no effect.— Zachmann v. Zachmann, Ill, 66 N. E. 
Rep. 256. 

68. HOMESTEAD— Exemption. — Where a homestead 
was voluntarily conveyed, and thereafter voluntarily re- 
conveyed to the grantor, it could not be held exempt 
from judgments on the theory that the repurchase was 
areinvestment of the proceeds of the original sale.— 
Slattery v. Keefe, Ill., 66 N. E. Rep. 265. 

69. HOMICIDE — Evidence. — Details of prior difficulty 
between defendant and another than deceased, not con- 
nected with the difficulty with deceased, held not ad- 
missible. — Thacker v. Commonwealth, Ky., 71 8. W. 
Rep. 931. 

70. HOMICIDE—Provoking Quarrel.— Where one com- 
mences a quarrel with no intent to take life or inflict 
grievous bodily harm, and takes the life of his opponent 
to save his own, his offense is reduced from murder to 
manslaughter.— People v. Filippelli, N. Y., 66 N. E. Rep. 
402. 

71. INDICTMENT AND INFORMATION — Demurrer. — A 
demurrer in a criminal prosecution to the indictment, 
because it has not been filed, is properly overruled.— 
Price v. State, Ark., 71S. W. Rep. 948. 

72. INFANTS—Next Friend.— Where a next friend of a 
minor sued to set aside an execution sale of his property, 
and was recognized by the court as next friend, the 
minor is bound by the result of such suit.— Day v. John- 
son, Tex., 72 S. W. Rep. 426. 

73. INJUNCTION — Remedy at Law. — The lessee of oil 
lands held not barred from obtaining anu injunction 
against the operations of another on the land under 
contract with the owner, on the ground that he had an 
adequate remedy at law.—Chappell v. Jasper County Oil 
& Gas Co., Ind., 66 N. E. Rep. 515. 

74. INTOXICATING LIQUORS— Nuisance —A resort sur- 
rounding a saloon, attracting large crowds for drinking 
liqnor and amusements, held a nuisance specially in- 
jurious to the residents of the neighborhood, and prop- 
erly enjoined.—Tron v. Lewis, Ind., 66 N. E. Rep. 490. 

75. INTOXICATING Liquors — Sale Without License.— 
In a prosecution for selling liquor without a license, 
where the evidence showed that defendant was a clerk 
in adrug store conducted by a registered pharmacist, 
the prosecution was properly for selling liquor without 
a license as a dramshop keeper, and not for selling 
liquor as a druggist or registered pharmacist.— State v, 
Back, Mo., 72S. W. Rep. 466. 

16. JUDGMENT—Contribution.—Where one of three de 
fendants, against whom a joint judgment had been ren- 
dered, paid the entire sum due and took an assignment 
from the judgment creditor, the judgment was thereby 
extinguished, and the purchaser was not entitled to 
enforce contribution by execution.—Deleshaw v. Edelen, 
Tex., 72 8. W. Rep.§413. 
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77. JUDGMENT — Pleadings. — Where defendant files 
pleas setting up immaterial matters and tenders no ma- 
terial issue, the court may ignore them and award a 
judgment by default. — Glens Falls Ins. Co. v. Porter, 
Fla., 33 So. Rep. 473. 

78. JUDGMENT—Record.— The record of a judgment of 
a circuit court is not inadmissible as an estoppel in an- 
other action between the same parties because a writ 
of error therefrom, with supersedeas, is pending in the 
supreme court.—Reese v. Damato, Fla., 33 So. Rep. 462. 

79. JUDGMENT—Res Judicata—Where, in litigation as 
to the title, plaintiff has had an opportunity to set up 
her claim of an interest therein, she is bound by the 
judgment readered. — Hilgerson v. Hicks, IIl., 66 N. E. 
Rep. 360. 

80. JUSTICES OF THE PEACE — Return of Service. — 
Though the return of service indorsed on a justice’s 
summons does not show that the person making the 
service had not authority to make it, the presumption 
is in favor of the judgment. — Foust v. Warren, Tex., 72 
8. W. Rep. 404. 

81. LIFE INSURANCE—Burden of Proof. —A foreign in- 
surance company, which seeks to avoid a policy issued 
by it within the state on the ground that it had no au- 
thority todo business in the state, has the burden of 
proof.— Abraham vy. Mutual Reserve Fund Life Assn., 
Mass., 66 N. E. Rep. 605. 

82. LIFE INSURANCE—Maturity of Premnium.— Under a 
New York statute and a policy of insurance, the insur- 
ance company held required to give notice of maturity 
of premiums to non-residents of that state. — Washing- 
ton Life Ins. Co. v. Berwald, Tex., 72 8. W. Rep. 436. 


83, LIEE ESTATES—Rizht as to Dividends.— Cash divi- 
dends, however large, are to be regarded as income, be- 
longing to the life tenant, and stock dividends, however 
made, as capital, belonging to the remaindermen. — 
Lyman Vv. Pratt, Mass.,66 N. E. Rep. 423. 


84. LIMITATION OF ACTIONS — Foreign Statute.—The 
bar of the statute of limitations of a sister staté is 
available only when the cause of action accrued in such 
state.—Janeway v. Burton, IIl., 66 N. E. Rep. 337. 


85. LIMITATION OF ACTIONS— Remaindermen’s Right. 
—Limitations held not to have begunto run against re 
maindermen’s right to recover land, in which deced- 
ent’s widow had conveyed her quarantine right, until 
her death.— Graham v. Stafford, Mo.,72 8. W. Rep. 507. 


86. Lis PENDENS—Notice of Fraud. — Where a proper 
notice of lis pendens is filed, purchasers of land in litiga- 
tion, after judgment in the trial court, take the chances 
incident to an appeal. — Farmers’ Bank v. First Nat. 
Bank, Ind., 66 N. E. Rep. 503. 

87. MALICIOUS PROSECUTION — Probable Cause. — In 
an action for malicious prosecution, plaintitt must 
prove that defendant was actuated by malice in fact. — 
Metropolitan Life Ins. Co. v. Miller, Ky.,71 8. W. Rep. 921. 


88. MANDAMUS—Scope of Remedy.— Mandamus will not 
lie to compel ajudge to dismiss a suit against a corpo- 
ration and to discharge a receiver. — Matlock v. Smith, 
Tex., 71 8. W. Rep. 956 ‘ 

89. MASTER AND SERVANT—Assumed Risk.—Miner, in- 
jured by unexpected explosion,held not to have assumed 
the risk, in view of direction of mine boss to return and 
fire it.—Bane v. Irwin, Mo., 72 8. W. Rep. 522. 

90. MASTER AND SERVANT— Injured Lifting Rails.—An 
employee, straining his back in lifting steel rails, on ac- 
count of alleged failure of master to furnish enough 
men for the work, held not entitled to recover. — Havi- 
land v. Kansas City, P. & G R. Co., Mo.,72 8. W. Rep. 
515. 

91. MASTER AND SERVANT—Injury to Child.— Employ- 
ment of child under lawful age held evidence of negli- 
gence in case of injury caused by the employment.— 
Marino v. Lehmaier,N. Y., 66 N. E. Rep. 572 

92. MASTER AND SERVANT — Malicious Prosecution.— 
Street car conductor held authorized by company’s 
rules to effect arrest of passenger, so as to render com- 





pany liable for malicious prosecution. — Ruth v. 8t. 
Louis Transit Co., Mo., 71S. W. Rep. 1055. 


93. MASTER AND SERVANT—Promise to Repair.—An un- 
reasonable time for the fulfillment of a promise to 
a servant that his machine should be repaired held not 
to have elapsed before an accident caused by the ma- 
chine’s defective condition. — Republic Iron & Steel 
Works v. Gregg, Ky., 71S. W. Rep. 900. 


94. MASTER AND SERVANT — Rightful Discharge. — 
Where a servant isrightfully discharged, he is entitled 
to recover the difference between the value of his serv- 
ices and any sum paid him, not exceeding his salary, 
less damages occasioned by his breach of the contract.— 
Shute & Limont v. MeVitie, Tex., 72 S. W. Rep. 433. 


95. MASTER AND SERVANT—Selection of Tools.—W here 
a servant selected or made the tool with which he was 
working when injured, his master was not liable for 
failure to furnish a proper tool. — Brundige v. Dodge 
Mfg. Co., Mass., 66 N. E. Rep. 604. 

96. MASTER AND SERVANT — Tricycle on Railroad. — 
Those operating a railroad train are not required to be 
on the lookout for an employee of the road riding on 
the track on a tricycle with the consentof his foreman. 
—Jacobs’ Admr. v. Chesapeake & O. Ry. Co., Ky., 72 8. 
W. Rep. 308. 

97. MECHANICS’ LIENS—Public Buildings.— A building 
erected by a town fora free public library is not subject 
to a mechanic’s lien.—Young v. Inhabitants of Fafmouth 
Mass., 66 N. E. Rep. 419. 

98. MINES AND MINERALS— Sale under Deed of Trust.— 
The fact that notes secured by a deed of trust were 
given for purchase money held not to justify a sale un- 
der the deed, after the death of the grantee of the land, 
who had assumed the debt. — Whitmire v. May, Tex., 72 
8S. W. Rep. 375. 

99. MORTGAGES—Failure to Pay Interest. — It is valid 
to stipulate in a trust deed that a failure to pay an in- 
terest coupon shall make the entire debt due.—Curran 
v. Houston, Ill., 66 N. E. Rep. 228. 

100. MORTGAGES—Foreclosure.—Assignee of purchaser 
at foreclosure sale held entitled to bring new action to 
cut off junior liens not affected by the decree in the first 
suit.—Kelley v. Housts, Ind.,66N.E Rep. 408. 

101. MORTGAGES — Rights of Assignee. — Where the 
assignee of a part of a judgment voluntarily incurs ex- 
pense to protect the property on which the judgment is 
a lien, his rights to participate in the proceeds of a fore- 
closure of the lien are not thereby affected as against 
the assignor.—Alden v. White, Ind., 66 N. E. Rep. 509. 


102. MUNICIPAL CORPORATIONS—Assignment of Wages. 
—An ordinance providing that city employees shall not 
assign their claims for wages is a valid exercise of the 
city’s authority to contract. — State v. Kent, Mo., 718. 
W. Rep 1066. 

103. MUNICIPAL ‘ORPORATIONS — Coasting on Streets. 
—A municipal corporation is not liable for the injuries 
sustained by one run into bya sled while attempting 
to cross a street. — Dudley v. City of Flemingsburg, Ky., 
72 S. W. Rep. 327. 

104. MUNICIPAL CORPORATIONS — Commissioner of 
Public Works. — A city charter, giving the board of es- 
timate and apportionment authority to fix the salary of 
the commissioner of public works, confers absolute au- 
thority on the board, and the salary cannot be reduced 
by the council. — Grant v. City of Rochester, 80 N. Y. 
Supp. 522. 

105. MUNICIPAL CORPORATIONS— Defective Sidewalks, 
—The fact that barriers have been erected around a 
portion of a sidewalk, but leaving a passage, does not 
excuse city from liability for injuries resulting toa 
pedestrian walking along the unobstructed passage.— 
Leonard v. City of Boston, Mass., 66 N. E. Rep. 596. 

106. MUNICIPAL CORPORATIONS—Local Improvements. 
—Where the final resolution for a local improvement is 
voted for by a majority of the board of public improve- 
ments, such action is sufficient, though all the members 
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are net present.—McChesney vy. City of Chicago, IIl., 66 
N. E. Rep. 217. 

107. MUNICIPAL CORPORATIONS—Negligence.— A town 
is not liable for the negligent act of the superintend- 
ent of streets,’done by him in repairing streets or car- 
ing therefor.—Tyler v. Town of Revere, Mass., 66 N. E. 
Rep. 597. 

108. MUNICIPAL CORPORATIONS — Special Assessment. 
—A lot owner is not estopped to object to paying for a 
sidewalk constructed by the town in an unauthorized 
manner by ‘not objecting as he saw the work done.— 
Town of Clay City v. Bryson, Ind., 66 N. E. Rep. 498. 

109. MUNICIPAL CORPORATIONS — Special Tax Ordi- 
nance. — The word “contiguous,” in an ordinance au- 
thorizing a special tax for street improvement, means 
“abutting.”—Langlois v. Cameron. III., 66 N. E. Rep. 832. 


110. NEGLIGENCE — Child Sui Juris.— An infant up- 
ward of 12 years of age held sui juris, and required to 
exercise the same degree’ of care for his safety as an 
adult, in the absence of proof by plaintiff of the infant’s 
mental capacity.—McDonald v. Metropolitan St. Ry. Co., 
80 N. Y. Supp. 577. 

111. NUISANCE — Municipal Corporations. — A county 
held not.entitled to recover against a city for the destruc- 
tion of hitching rack which the county was entitled to 
maintain under contract with the city, where such rack 
beeame a nuisance by reason of the growth of the city.— 
Mercer County v. City of Harrodburg, Ky , 71S. W. Rep. 
928. 


112. NEGLIGENCE — Parents.— In an action for the 
death of achild,an instruction that any negligence of 
its parents would not defeat the recovery, unless it con- 
tributed to the injury, held proper.— True Co. 
v. Woda, 66 N. E. Rep. 369. 

113. OFFICERS — Constitutional Law. — Under Const. §§ 
233, 234, held, that Act March 6, 1884, incorporating a 
private police and detective agency, with power to the 
members to arrest and imprison, is unconstitutional.— 
Swincher v. Commonwealth, Ky., 72 S. W. Rep. 306. 

114, PARTNERSHIP — Situs of Debt. — Attachment will 
not lie to recover a debt, where the situs thereof is ina 
foreign state.—Allen v. United Cigar Stores Co., 80 N. Y. 
Supp. 401. 

115. PARTNERSHIP — Patents. — A firm has no right to 
use the inventions of a partner without compensation, 
though its use might be a benefit to the business. — Bur- 
den v. Burden Iron Co., 80 N. Y. Supp. 390. 

116. PERJURY — Evidence. — In a prosecution for per- 
jury, evidence showing a circumstance suggesting to 
defendant the belief of the truth of the matters to which 
he swore held improperly excluded. — Luna v. State, 
Tex., 72 8. W. Rep. 378. 

117. PERPETUITIES—Wills.—Provision of will suspend- 
ing an alienation of real property for three years held 
void as a perpetuity. — McGuire v. McGuire, "0 N. Y. 
Supp. 497. 

118. PHYSICIANS AND SURGEONS — Care Required. — In 
an action against a physician for malpractice, an in- 
struction as to the care required was not erroneous for 
failure to state that he must have had a license to prac- 
tice.—Aspy v. Botkins, Ind., 66 N. E. Rep. 462. 

119. PRINCIPAL AND AGENT — Wrongful Sale. — Where 
an agent sold a buggy his principal in payment of the 
agent’s debt, the principal was entitled to recover the 
value of the buggy and damages for its detention.—Low 
v. Moore, Tex., 72 8. W. Rep. 421. 

120. PROCESS — Malicious Prosecution. — Regular and 
legitimate use of process, though with bad intent, does 
not constitute malicious abuse of process. — Bonney V. 
King, Ill., 66 N. E. Rep. 377. 

121. PUBLIC LANDS — Spanish Grants. — A Spanish 
grant in Florida was required by various acts of con- 
gress to be presented for confirmation to the board of 
commissioners or to be adjudicated By proceedings in 
court, and all grants not so presented or adjudicated 
cannot now be recognized as valid.—Florida Town Imp. 
Cu. v. Bigalsky, Fla., 33 So. Rep. 450. 





122. QUO WARRANTO — Municipal Corporation.—A pro- 
ceeding by qua warranto to oust a municipality from its 
franchise, brought by the state’s attorney without leave, 
is within the trial court’s discretion, to be exercised 
after full hearing. — State v. Town'of Mansfield, Mo., 72 
S. W. Rep. 471. 


123. RAILROADS — Accounting. — Holders of railroad 
mortgage bonds, improperly denied admission to a pool 
organized by bondholders to purchase the property at 
foreclosure sale, held entitled to an accounting. — Reed 
v. Schmidt, Ky., 72 8. W. Rep. 367. 


124. RAILROADS — Injury to Child. — Servants of a rail- 
road company in charge of a train, seeing a person sit- 
ting in a perilous position, have a right to assume that 
he will get out of the way. — Givens v. Louisville & N. R. 
Co., Ky., 72S. W. Rep. 320. 


125. RAILROADS — Negligence. — Negligent failure to 
keep a proper lookout for live stock on the track is em- 
braced in the general allegation of negligence in run- 
ning the train. —-Central of Georgia Ry Co. v. Edmond- 
son, Ala,, 33 So. Rep. 480. 

126." RAILROADS—Negligence.—To leave cars ina street 
so near acrossing that a coupling therewith cannot be 
made without forcing them onto the crossing, and to 
make the coupling without seeing whether the crossing 
is clear, is negligence. — St. Louis 8. W. Ry. Co. of Texas 
v. Bowles, Tex., 728. W. Rep. 451. 

127. RECEIVERS — Chattel Mortgage.—An unregistered 
chattel mortgage on property retained by the mort- 
gagor is invalid as against the receiver of the mortgagor. 
—Harrison vy. J. J. Warren Co., Mass., 66 N. E. Rep. 589. 


128. RELEASE—Illiterate Persdi.—An illiterate person, 
executing a release of all claims for damages, held to 
have a right to rely on the representations of agents of 
the other party. — Indiana, D. & W. R. Co. v. Fowler, Iil., 
66 N. E. Rep. 394. 

129. REPLEVIN -- Renting on Shares.—Corn in the field, 
not set off to the landlord as his share of the crops, held 
not subject to replevin by the landlord. — Schnabel v. 
Thomas, Mo., 718. W. Rep. 1076. 

130. SALES—Breach of Warranty.—Where a machine is 
sold with warranty, an extension of the time of payment 
does not estop. purchaser to set up a breach of the war 
ranty. — Fairbanks, Morse & Co. v. Baskett, Mo., 71S. W. 
Rep. 1113. 

131, SALES — Cancellation of Contract. — A seller held 
justified in canceling a contrgct cf sale for failure of the 
purchaser to comply with a cOndition providing for pay- 
ment of shipments made. — Eastern Forge Co. v. Corbin, 
Mass., 66 N. E. Rep. 419. 

132. SALES — Extra Work. — Where plaintiff contracted 
to furnish glass for three sides of a buildiug owned by a 
third party, and through his own mistake, and without 
defendant’s knowledge, furnished more than the con 
tract called for, defendant is not liable for the extra 
glass. — Pittsburgh Plate Glass Co. v. McDonald, Mass., 
66 N. E. Rep. 415. ; 

133. SALES — Insolvency.—In order to avoid fraud, it is 
not incumbent on the buyer of goods to inform the seller 
of his insolvency; no inquiry being made as to his finan- 
cial condition.—Stein v. Hill, Mo., 71 8. W. Rep. 1107. 

134, SALES — Rescinding for Defects.—The purchaser of 
property, rescinding for defects, must within a reason- 
able time after their discovery offer to restore the prop- 
erty and place the seller in statu que. — J. I. Case Thresh- 
ing Mach. Co. v. Lyons, Ky., 72 8. W. Rep. 356. 

135. SALES — Warranty. — Warranty that pumps sold 
would work in a satisfactory manner held to require that 
they should work to the satisfaction of a reasonable per- 
son only. — Lockwood Mfg. Co. v. Mason Regulator Co., 
Mass., 66 N. E. Rep. 420. * 

136. SEDUCTION — Defense.—Under Ky. St. ch. 36, subd. 
12, § 1214, a bona fide offer to marry the prosecutrix in se- 
duction before the institution of the prosecution, though 
refused by her, is acomplete defense. — Ingram v. Com- 
monwealth, Ky., 718. W. Rep. 908. 
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137. SHERIFFS AND CONSTABLES — Wrongful Levy. —In 
an action against a sheriff for wrongful levy, plaintiff 
could show that property levied on had been transferred 
to him in payment of a loan. — McDonald v. City Trust, 
Safe Deposit & Surety Co., 80 N. Y. Supp. 405. 

138. STATUTES—Suit Against State. — Const. § 59, is not 
violated by a joint resolution of the general assembly 
authorizing certain claimants to sue the commonwealth. 
—Commonwealth v. Lyon, Ky., 71S. W. Rep. 323. 

139. STREET RAILROADS—Passenger Thrown from Car. 
—Street railroad company held not liable for death of 
person thrown from car by motorman and struck by an- 
other car while crossing the tracks.—Pinder v Brooklyn 
Heights R. Co., N. Y., 66 N. E. Rep. 405. 

140. TRIAL—Malpractice.—Refusal to allow a physician, 
examined as a witness for defendant in a malpractice 
case, to examine a female plaintiff’s injured knee in the 
presence of the jury, held not error. — Aspy v. Botkins, 
Ind., 66 N. E. Rep. 462. 

141, TRIAL—Motion to Dismiss.—Where, at the close of 
the trial, the defendant does not renew his motion to 
dismiss, or request that a verdict be directed, he con- 
cedes that there is a question of fact for the jary. — 
Faulkner v. Cornell, 80 N. ¥. Supp. 526. 

142. TRIAL — Supplemental Findings. — A motion fora 
supplemental finding presents no question. — Muncie 
Natural Gas Co. v. City of Muncie, Ind., (6 N. EK. Rep. 436. 

143. TRUSTS—Broker’s Commission. — When one of two 
trustees employed a broker to sell the trust property, 
agreeing to pay a commission therefor, the other trustee 
was nota necessary party to an action to recover such 
commission.—Diamondy. Wheeler, 80 N. Y. Supp. 416. 


144. Trusts — Making Profit. — Where a cestui que trust 
gives a person an order on the trustee for the amount 
she owes him, and he settles it with the trustee for less 
than its face, the trustee is not liable to the trust estate 
for the profits. — Bush v. Webster, Ky., 72 8. W. Rep. 364. 

145. TRUSTS — Married Woman. — Where property is 
conveyed to a trustee for the sole use of a married 
woman, title vests absolutely in her on the death of her 
husband. — Temple v. Ferguson, Tenn., 72 S. W. Rep. 455. 

146. VENDOR aND PURCHASER — Unrecorded Deed. —A 
recorded trust deed, executed by the grantee in an un- 
recorded deed to secure purchase money notes, held not 
notice of the unrecorded deed to purchasers at execu- 
tion sale under a judgment against such grantor. — Hart 
v. Gardner, Miss., 33 So. Rep. 442. 


147. VENUE—Delay in APplication for Change.— Where 
a trial had been in progress for more than 30 days, it was 
too late to ask for a change of venue. — Whitcomb v. 
Stringer, Ind., 66 N. E. Rep. 443. 

148. VENUE — Filing of Affidavit. — Where an affidavit 
has been filed for a change of venue on account of the 
bias, prejudice, or interest of the judge, the court below= 
has no discretion, but must grant the change. — Smith vy. 
Amiss, Ind., 66 N. E. Rep. 501. 

149. WATERS AND WATER COURSES — Property Con- 
veyed. — Where the owner of water pipes laid in the 
street is willing to furnish a householder with water at 
reasonable rates, such owner will not be enjoined from 
turning the water off when the householder refuses to 
pay such rate. — Mulrooney v. Obear, Mo., 71 8. W. Rep. 
1019. 

150. WEAPONS — Pawnbroker. — PawnLroker held pro- 
tected by his license from prosecution under Acts 1900- 
1901, p. 2630, subd. 63, requiring dealers in pistols to take 
out a license, even though his sales were made contrary 
to Code, §§ 3246, 3247. — Morningstar v. State, Ala , 3% So. 
Rep: 485. 

151. WEAPONS — Traveler. — A railroad train porter, 
whose run carries him some 150 miles every day, is a 
traveler, su as to be exempted from criminal liability for 
carrying a pistol.—Williams vy. State, Tex., 728. W. Rep. 
380. 


452. WILLS— Alienation of Devised Property.— A de- 
vise of certain land held superseded by a subsequent 





deed of the land during the testator’s lifetime.—Mar- 
shall v. Hartzfelt, Mo., 71 8. W. Rep. 1061. 

153. WILLS—Construction. — A will anthorizing execu- 
tors to set apart a certain sum,and pay any part of it 
they see fit to testator’s son or wife, held not to entitle 
the wife’s estate to what had been paid her, though the 
executors appointed her sole beneficiary. — Russell v. 
Hilton, 80 N. Y. Supp. 563, 

164. WILLS—Death of Devisee without Issue.—Under a 
devise of land subject to a life estate,on the death of 
such devisee without issue the land to goto certain 
other persons, on the death of the life tenant during the 
life of such devisee, he takes a fee, which is not affected 
by his thereafter dying issue,— Baxter v. Isaacs, Ky.,71 
S. W. Rep. 907. 

155. WILLs — Proof. — Under Code Civ. Proc. § 2620, a 
surrogate’s court has no jurisdiction to admit the will 
of aresident decedent to probate which has been pro- 
bated in another state, and therefore cannot be pro- 
duced.—Jn re Law, 80 N. Y. Supp. 410. 


156. WILLS— Revocation. — Where it is shown that a 
testator had his will in his custody, and the same can- 
not be found after his death, it is to be presumed that 
he destroyed it, with intent to revoke — Stetson v. Stet- 
son, Ill., 66 N. E. Rep. 262. 

157. WITNESSES—Contradiction.— Where a witness de- 
nied making statements in an alleged affidavit sworn to 
by him, the affidavit was not admissible, without fur- 
ther proof that he made the statements.— Terry v. State, 
Tex., 72S. W. Rep. 382. 

158. WITNESSES—Credibility.— In cross-examining de- 
fendant in prosecution for murder, the state could show 
that he had been arrested for abducting a child, to af- 
fect his credibility.—Jones v. State, Tex., 718. W. Rep. 
962. 


159. WITNESSES—Evidence.— Husband held incompe- 
tent to testify in condemnation proceedings as to dam- 
ages to wife’s land. — Mississippi River, H. & W. Ry. Co. 
v. Ford, Ark., 71 S. W. Rep. 947. 

160. WITNESSES — Impeachment. — A witness may not 
be impeached as to testimony irrelevant to the issue.— 
Lankster v. State, Tex., 728. W. Rep. 388. 

161. WITNESSES — Impeachment. — Prosecuting attor- 
ney held entitled to ask a witness for defendant as to 
conversations had in the attorney’s office, for the pur- 
pose of impeaching the witness. — State v. Blitz, Mo., 71 
S. W. Rep. 1027. 

162. WITNESSES—Privilege.—Under a statute prohibit- 
ing a physician from testifying over his patient’s ob- 
jection, plaintiff, in an action for malpractice, could not 
be compelled to testify that another physician had 
taken an X-ray photograph of her injured member.— 
Aspy v. Botkins, Ind., 66 N. E. Rep. 462. 

163. WITNESSES — Question on Cross- Examination. — 
On cross-examination of a witness, it is proper to allow 
him to be asked whether he is as positive as to every 
other fact testified to by him as he is as to the particu- 
lar fact then asked about.—Central of Georgia Ry. Co. v. 
Edmonson, Ala., 33 So. Rep. 480. 

164. WITNESSES—Signature.—Plaintiff, suing for notes 
executed by decedent, held competent to testify as to his 
opinion as to the genuineness of the signature. — Hoag 
v. Wright, N. Y., 66 N. E. Rep. 579. 

165. WITNESSES—Testimony of Wife.— Defendant can- 
not object to testimony as that of his wife, it appearing 
that at the time he was married to her he had a wife liv- 
ing.—Crow v. State, Tex.,72 S. W. Rep. 392. 

166. WORK AND LABOR — Acceptance of Benefit. — 
Where an act done by one is beneficial to another, a 
subsequent assent of the beneficiary is sufficient evi- 
dence to authorize a finding of a previous request on his 
part.—Strother v. De Witt, Mo., 71S. W. Rep. 1129. 


167. WORK AND LABOR— Implied Contract.— Assent of 
beneficiary to work done for him may be inferred from 
his knowledge thereof on silent acquiescence.—Strother 
v. De Witt, Mo., 71S. W. Rep. 1129. 








